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use Outliner/Case Planner, a whole new level of Outlook® integration including 
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( Billing Matters Plus — 5 out of 5 stars ) 
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the front office and back office can work for you. 
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NOBLE ROYALTIES, INC. 


OIL AND GAS ACQUISITION IS OUR BUSINESS.® 


Alternative 1031-Exchange Replacement Property 


Noble Royalties, Inc. provides institutional quality 
replacement property options to meet the demands of 


an ever-evolving 1031-Exchange market. 


Private Royalty Ownership offers: 

Investment Flexibility: Whether your client sells a prop- 
erty for $100,000 or $10,000,000, proceeds can be imme- 
diately shifted into private oil & gas royalties. No searching 
for a comparable property, no negotiating another deal. 


Monthly Cash Flow: Noble Royalties portfolio properties 


have typically generated annual cash returns of 10%+. 


Diversification: Multiple producing properties—with oil 
and gas holdings located throughout the country—offer 
the risk management of portfolio ownership versus 


investing in any individual brick-and-mortar property. 


Attractive Liquidity Options: An active auction market and 
dozens of divestment firms allow quick liquidation of assets to 


pursue new opportunities. 


Noble Royalties, Inc. 
—the Industry Connection for 
Real Estate/Energy Exchange. 


MEAL ESTATE & ENERGY. 
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THE I 03 1-EXCHANGE. 


Talk to us about adding 
Private Royalty Ownership 
to your list of Replacement 
Property Options. 
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the 1031-Exchange, 
contact us today. 
866.535.9220 toll-free 
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Guardians ad Litem—Representing 
the Best Interests of Florida’s Children 


t can be frightening and con- 
fusing when abused or ne- 
glected children become in- 
volved in court proceedings. 
They become immersed in a process 
they know little or nothing about, yet 
the implications can affect their lives 
for years to come. Without someone 
to look out for their best interests— 
someone who knows how to navigate 
the complexities of the system— 
many, no doubt, would be inadvert- 
ently run over by the wheels of a jus- 
tice system set up to assist them. 

It is the dedication of Florida’s 
volunteer guardians ad litem who 
prevent that from happening. GALs 
play a central role in our justice sys- 
tem by advocating for the best inter- 
ests of these children. They lead by 
example and the service they provide 
makes our communities better places 
for all of us. Guardians ad litem pro- 
vide the strength and objectivity to 
assist these vulnerable children dur- 
ing their most difficult times and 
advocate for preservation of the 
child’s physical safety and emotional 
well-being; a permanent placement 
in a stable and nurturing home en- 
vironment that fosters the child’s 
healthy growth and development; 
and protection from further harm 
during the child’s involvement in the 
court system. 

Florida’s GAL program was estab- 
lished in 1980 as a court program to 
help children who become involved 
in court proceedings. These children 
are totally dependent on the adults 
around them to make decisions that 
may affect their entire life. Giving all 
children their own advocate to look 
out for them and to inform the judge 
of their needs is the primary goal of 
the program. 

Each of the 20 programs employ 
guardian ad litem staff that recruits, 
trains, and supervises volunteer 


GALs. These volunteers visit with the 
children and their families and as- 
sume the role of advocate for the child, 
providing the court with information 
and working with GAL program at- 
torneys to represent the child’s best 
interests in court. 

In 2003, Gov. Jeb Bush and others 
successfully advocated legislation to 
better coordinate activities among the 
courts, the Department of Children 
and Families, the guardian ad litem 
staff, and local communities. Legisla- 
tion that year provided for the trans- 
fer of the GAL program to the Justice 
Administrative Commission and pro- 
vided for the appointment of a full- 
time executive director to oversee the 
program statewide. That executive 
director, Angela Orkin, works to pro- 
vide technical assistance to all the 
programs and is now developing 
statewide performance measures and 
standards to ensure the maximum 
use of funding sources. 

Orkin says her statewide office— 
which has now evolved from just a 
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card table and cell phone—is deter- 
mining what it will take for every 
abused and neglected child to have 
a guardian ad litem. 

“We are still in need of resources 
to make sure every child is repre- 
sented,” Orkin said. 

The new GAL office is also look- 
ing at the structure of the programs 
in Florida’s 20 judicial circuits, 
which all developed independently, 
to find what works best and can be 
replicated elsewhere. The goal is to 
have in place a topnotch system 
where the volunteers are monitored, 
managed, trained, and supervised 
by quality professionals, and the 
program’s legal staff is provided the 
resources and support to advocate 
effectively on behalf of the program 
and the children it represents. 

But the effort will be all for 
naught without volunteer guard- 
ians. That’s where you come in. 
While you don’t have to be a lawyer 
to be a guardian ad litem, who else 
is more qualified to handle the job? 

Orkin says her office is now try- 
ing to recruit more pro bono attor- 
neys to serve as guardians or repre- 
sent the program in appeals and in 
termination of parental rights hear- 
ings. There are a lot of different ways 
attorneys can get involved. These 
children have many needs outside 
of dependency court, including edu- 
cational and immigration issues. 

The most important thing about 
this program is that it is an oppor- 
tunity for individuals to have a re- 
ally big impact on Florida’s most 
vulnerable children. Many people 
hear about abused and neglected kids 
and feel concern for them, but help- 
ing is a lot easier than you think. 

Orkin, a former corporate lawyer, 
says once you get involved in the 
GAL program you'll be hooked and 
surprised at its impact on you. 
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“There are just thousands and 
thousands of children that need 
help. When you actually put a face 
to that and meet with a child and 
learn about their lives and their 
concerns, it is really hard to walk 
away,” Orkin said. 

Here’s how it works. First, the 
guardian ad litem is an investiga- 
tor and, among other responsibili- 
ties, interviews family, friends, rela- 
tives, neighbors, and members of 
the child’s school. The GAL then 
compiles the information obtained 
in the investigation and writes a 
detailed report for the court. The 
guardian ad litem also works with 
program attorneys to protect the 
child from insensitive questioning 
and often harmful effects of being 
embroiled in the adversarial court 
process, and serves as a spokesper- 
son to ensure that the best inter- 


ests of the child are presented to the 
court and agencies dealing with the 
child. Finally, the guardian ad litem 
serves as a monitor of the agencies 
and persons who provide services to 
the child, ensuring that the orders 
of the court are carried out and that 
families and children receive the 
help they should. 

Want to make the world a better 
place? You can do it by being a voice 
for a child. Become a volunteer guard- 
ian ad litem. All it takes is a call to 
your local program. I ask you to visit 
the Statewide GAL Office’s new Web 
site at www.guardianadlitem.org and 
click on your county to find out how 
you can become a guardian ad litem. 


KELLY OVERSTREET JOHNSON 


Errata: The “safe harbor” provisions referred to on page 4 of the De- 
cember Journal may be found in Rule 4-7.2(c)(12), Rules Regulating The 
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Oath of Admission to The Florida Bar 


had. 
“| do solemnly swecr: 


tution of the State of Florida; 


officers; 


statement of fact or law: 


proval; 


The general principles which should ever control the lawyer in the 
practice of the legal profession are clearly set forth in the following 
oath of admission to the Bar, which the lawyer is sworn on admission 
to obey and for the willful violation to which disbarment may be 


“| will support the Constitution of the United States and the Consti- 
“| will maintain the respect due to courts of justice and judicial 


“L will not counsel or maintain any suit or proceedings which shall 
appear to me to be unjust, nor any defense except such as | believe 
to be honestly debatable under the law of the land; 

“| will employ for the purpose of maintaining the causes confided 
to me such means only as are consistent with truth and honor, and 
will never seek to mislead the judge or jury by any artifice or false 


“| will maintain the confidence and preserve inviolate the secrets 
of my clients, and will accept no compensation in connection with 
their business except from them or with their knowledge and ap- 


“| will abstain from all offensive personality and advance no fact 
prejudicial to the honor or reputation of a party or witness, unless 
required by the justice of the cause with which | am charged; 

“| will never reject, from any consideration personal to myself, the 
cause of the defenseless or oppressed, or delay anyone’s cause for 
lucre or malice. So help me God.” 
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CRIMINAL ENFORCEMENT 
FLORIDA’S SECURITIES LAWS 


by Judge Tom Barber 


n Florida, state law enforcement authorities have a 
variety of tools at their disposal to combat securi- 
ties scams. These include FS. Ch. 517, the “Florida 
Securities and Investor Protection Act,” and other 
related statutes prohibiting theft, racketeering, organized 
schemes to defraud, and aggravated white collar crime.! 
Although the primary securities statutes have been on 
the books since the early 1930s, and securities prosecu- 
tions are regularly brought throughout Florida, many 
lawyers are unfamiliar with the law in this area. 

In the wake of “Enron,” “Martha Stewart,” and various 
other high profile white collar scandals, law enforcement 
authorities have indicated a greater willingness to pros- 
ecute white collar crime of all varieties, including secu- 
rities crimes. This article discusses the substantive law 
applicable in a Florida criminal securities prosecution, 
along with various practical issues that typically arise 
in these cases. 


Definition of “Security” 
and the Role of Exemptions 

All criminal securities prosecutions depend upon the 
existence of a “security,” as defined by statute and case 
law. The definition of “security” in F.S. §517.021 is quite 
broad. A “security” may include the obvious—traditional 
stocks and bonds—as well as less obvious instruments, 
such as “notes” or “investment contracts.”” The breadth 
of the definition of “security” may come as a surprise to 
many practitioners. Even something as basic as a prom- 
issory note can, under the right circumstances, satisfy 
the statutory definition of “security.”® 

In Florida, the statutory definition of “security” found 
in FS. §517.021 is not the only source of authority on 
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this issue. Courts “look beyond Ch. 517 to a broader defi- 
nition of a security as found in case law.” When ventur- 
ing beyond the confines of Ch. 517, Florida courts utilize 
the so-called “Howey test.” This test comes from the U.S. 
Supreme Court’s opinion in Securities & Exchange Com- 
mission v. W.J. Howey Co., 328 U.S. 293 (1946). In Howey, 
the Court identified the following factors to determine 
whether a particular investment is a security: 1) an in- 
vestment of money, 2) in a common enterprise, and 3) an 
expectation of profits to be derived solely from the ef- 
forts of another.® 

When the state alleges that a securities crime has been 
committed, it has the burden of proving that the statu- 
tory definition of “security” has been satisfied. The state 
is not entitled to a pretrial determination, or a jury in- 
struction, that a particular instrument meets the statu- 
tory definition of “security.”’ Even when there can be no 
genuine dispute that a particular instrument meets the 
statutory definition of “security,” the defendant is entitled 
to have this issue decided by a jury.® 

In some cases, the issue whether the statutory defini- 
tion of “security” can be proven by the state is hotly con- 
tested. In these cases, the definition of “security” is the 
paramount issue for trial, and both sides may call ex- 
pert witnesses, present detailed and lengthy documen- 
tary evidence, and make highly technical legal arguments 
in support of their respective positions. Sometimes the 
application of technical exemptions becomes an impor- 
tant part of the trial. When the definition of “security” is 
the focus of the case, a criminal securities trial may end 
up being more like a civil trial than a typical criminal 
trial. 

On the other hand, the fact that the defendant uti- 
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When the definition of “security” is the focus 
of the case, a criminal securities trial may 
end up being more like a civil trial than 

a typical criminal trial. 


lized a “security” as defined by F‘S. 
§517.021 may not be seriously dis- 
puted in many cases. In some in- 
stances, the case may have made its 
way to criminal enforcement au- 
thorities as a result of a concurrent 
administrative investigation by the 
Department of Financial Services, 
Office of Financial Regulation (for- 
merly the Department of Banking 
and Finance).’ In these cases, the 
administrative investigators have 
usually analyzed the issues and con- 
cluded that the definition of “secu- 
rity” is satisfied. 

In a well-planned securities 
prosecution, the state will obtain 
an opinion from an expert on this 
critical question prior to filing 
criminal charges. Florida case law 
specifically allows the state to call 
an expert witness in a securities 
prosecution to assist the jury in 
understanding the statutory defi- 
nition of “security.”’° An expert 
may also be called upon to provide 
testimony dealing with the appli- 
cability of exemptions and the ma- 
teriality of certain statements or 
omissions. Expert testimony on be- 
half of the state may not be pre- 
cluded on the grounds that it in- 
cludes an ultimate issue to be 
decided by the trier of fact." 

Because the statutory definition 
of “security” is so broad, this area of 
Florida law provides a significant 
trap for unwary lawyers—especially 
those practicing in transactional 
fields. Lawyers need to be careful 
when asked by a client to draft docu- 
ments that could be used by the cli- 
ent to obtain money from investors. 
Lawyers asked to draft documents 
that could satisfy the broad statu- 
tory definition of “security” should 
advise their client to seek the ad- 
vice of a competent securities law 
specialist. If an accurate analysis of 
the securities law issues does not 
take place, the lawyer could unwit- 


tingly draft a document that is later 
used as a basis for the client’s crimi- 
nal prosecution. Needless to say, this 
kind of legal work does not make for 
happy clients.” 

The Florida Securities and Inves- 
tor Protection Act includes a com- 
plicated and technical series of ex- 
emptions.’* In certain fact-specific 
circumstances, securities do not 
have to be registered, and persons 
selling securities do not have to have 
a license. Thus, even when the state 
is able to prove that the defendant 
utilized a “security,” liability for 
some securities crimes can be still 
avoided if the defendant is able to 
prove the applicability of one of the 
statutory exemptions. If exemptions 
are part of a securities case, experts 
may become necessary on both 
sides. 

The statutory exemptions may 
provide fertile ground for a defen- 
dant to create reasonable doubt in 
the minds of jurors when the state 
charges a violation of F.S. §517.07 
(registration of securities) or FS. 
§517.12 (registration of securities 
dealers). The exemptions do not, 
however, allow a defendant to avoid 
criminal responsibility for securities 
fraud.“ 

The existence of a statutory ex- 
emption is an affirmative defense 
that the defendant must prove." Put 
differently, the state does not have 
to prove the absence of an exemp- 
tion as part of its case. 


Statutes Typically Involved 
in Securities Prosecutions 

Where a “security” as defined by 
FS. §517.021 is arguably present, 
enforcement authorities may be 
able to bring charges under a num- 
ber of separate statutes. The sec- 
tions that follow will discuss some 
of those statutes in detail. 

© Selling Unregistered Securi- 
ties—F.S. $517.07 
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The sale of unregistered securi- 
ties is perhaps the most basic of all 
securities offenses. Pursuant to FS. 
§517.07, many securities must be 
registered with the appropriate arm 
of the Department of Financial Ser- 
vices. No security may be sold, or 
offered for sale, unless it is exempt 
under FS. §517.051; or is sold in a 
transaction exempt under 
§517.061; or is a federally covered 
security; or is registered pursuant 
to the terms of Ch. 517." 

Section 517.07 does not specifi- 
cally include criminal penalties. 
Criminal sanctions for violation of 
F.S. §517.07 are set forth in 
§517.302, which provides that any 
violation of any part of Ch. 517isa 
third degree felony, punishable by 
up to five years in prison.” 

There are only two elements to 
this crime: a “sale” or an “offer to 
sell,” and an unregistered secu- 
rity.'* In this context, the terms 
“sale” and “sell” are defined in F‘S. 
§517.021(19) as follows: 

“Sale” or “sell” means any contract of 
sale or disposition of any investment, se- 
curity, or interest in a security, for value. 
With respect to a security or interest in 
a security, the term defined in this sub- 
section does not include preliminary 
negotiations or agreements between an 
issuer or any person on whose behalf an 
offering is to be made and any under- 
writer or among underwriters who are 
or are to be in privity of contract with 
an issuer. Any security given or deliv- 
ered with, or as a bonus on account of, 
any purchase of securities or any other 
thing shall be conclusively presumed to 
constitute a part of the subject of such 
purchase and to have been offered and 
sold for value. Every sale or offer of a 
warrant or right to purchase or sub- 
scribe to another security of the same 
or another issuer, as well as every sale 
or offer of a security which gives the 
holder a present or future right or privi- 
lege to convert into another security or 


another issuer, is considered to include 
an offer of the other security. 


“Offer to sell,” “offer for sale,” or 
“offer” means any attempt or offer 
to dispose of, or solicitation of an 
offer to buy, a security or interest in 
a security, or an investment or in- 
terest in an investment, for value. 
§517.021(15). 

Violation of F.S. §517.07 is a strict 
liability offense.'® To obtain a con- 
viction, the state only needs to prove 
that the defendant sold, or offered 
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to sell, an unregistered security; in- 
tent is not an element of the crime. 
Neither ignorance of the registration 
requirement nor the defendant’s 
good-faith reliance on the advice of 
counsel is a recognized defense.”° 

In comparative terms, this is a 
relatively minor crime that would 
almost never result in a jail or 
prison sentence for a single offense. 
However, it should be noted that a 
separate violation of F.S. §517.07 
occurs every time a defendant sells 
an unregistered security. A defen- 
dant who sells three separate un- 
registered securities to the same 
victim, on three different occasions, 
would be guilty of three separate 
violations of §517.07. A defendant 
who sells three separate unregis- 
tered securities to three different 
victims would be guilty of three 
separate violations of §517.07. As a 
practical matter, most people who 
sell unregistered securities do not 
usually sell just one unregistered 
security to one victim. It is fairly 
rare to find a defendant who is 
charged with committing just one 
violation of §517.07. 

© Selling Securities Without a Li- 
cense—F.S. $517.12 

No “dealer, associated person, or 
issuer” may sell, or offer for sale, 
securities unless they are registered 
with the appropriate arm of the De- 
partment of Financial Services.” 
The terms “dealer, associated per- 
son, or issuer” are defined broadly 
and include almost anyone who 
might endeavor to sell securities.” 
While the focus of FS. §517.07 is on 
the document, that is, the security 
that is being sold, the focus of 
§517.12 is on the credentials of the 
person selling the security. 

There is no criminal penalty pro- 
vided within FS. §517.12 itself. In- 
stead, the source of the criminal 
penalty is §517.302. Violation of 
§517.302 is a third degree felony, 
punishable by up to five years in 
prison.”* A separate violation of 
§517.12 occurs every time the defen- 
dant sells a security without the 
proper license. Thus, a defendant 
who sells a security to eight differ- 
ent victims would commit eight 
separate violations of §517.12. 


Section 517.12 is also a strict li- 
ability offense. To obtain a convic- 
tion, the state needs to prove only 
that the defendant sold a security 
without the proper credentials—in- 
tent is not an element of the crime. 
Thus, a person selling even the most 
legitimate, registered, “blue chip” in- 
vestment may violate §517.12 if he 
or she sells that investment with- 
out the proper license. Neither ig- 
norance of the license requirement 
nor the defendant’s good faith reli- 
ance on the advice of counsel is a 
recognized defense.” 

Securities Fraud—FE:S. $517.301 

If a defendant makes an untrue 
statement of a material fact, or 
omits a material fact in connection 
with a sale of a security, he or she 
may have committed securities 
fraud in violation of FS. §517.301. 
This is the kind of crime that usu- 
ally comes to mind when most 
people think about criminal securi- 
ties prosecutions. 

Section 517.301(1), which prohib- 

its securities fraud, provides that it 
is unlawful for a person: 
(a) In connection with the rendering of 
any investment advice or in connection 
with the offer, sale, or purchase of any 
investment or security, including any 
security exempted under the provisions 
of s. 517.051 and including any security 
sold in a transaction exempted under the 
provisions of s. 517.061, directly or indi- 
rectly: 

1. To employ any device, scheme, or 
artifice to defraud; 

2. To obtain money or property by 
means of any untrue statement of a 
material fact or any omission to state a 
material fact necessary in order to make 
the statements made, in the light of the 
circumstances under which they were 
made, not misleading; or 

3. To engage in any transaction, prac- 
tice, or course of business which oper- 


ates or would operate as a fraud or de- 
ceit upon a person. 


This statute codifies traditional 
notions of securities fraud and, 
along with similar federal law, is the 
basis for much modern criminal and 
civil securities fraud litigation. 

The focus of F.S. §517.301 is on the 
statements, or material omissions, 
made by the person selling the se- 
curity. In many instances, the issue 
for trial will be whether the defen- 
dant actually made the statement 
that the state alleges. In other cases, 
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the defendant will admit making 
the statement, but the issue for trial 
will be whether the statement was 
untrue. In another kind of case, 
there may be conclusive documen- 
tary proof that the defendant made 
untrue statements of fact, but the 
issue for trial comes down to the 
materiality of the untrue state- 
ments. 

The weight of existing authority 
suggests that securities fraud is a 
strict liability offense, but this issue 
has not been squarely addressed by 
any Florida court in a published 
decision. Florida law is clear that: 
It is within the power of the legislature 
to declare conduct criminal without re- 
quiring specific criminal intent to 
achieve a certain result; that is, the leg- 
islature may punish conduct without 
regard to the mental attitude of the of- 
fender, so that the general intent of the 
accused to do the act is deemed to give 
rise to a presumption of intent to achieve 
the criminal result. The legislature may 
also dispense with a requirement that 


the actor be aware of the facts making 
his conduct criminal.”> 


With regard to securities fraud, 
State v. Houghtaling, 181 So. 2d 636 
(Fla. 1965), can be read to support 
the proposition that the legislature 
did just what is described in the 
above-quoted passage when it re- 
vised the predecessor to the current 
statute in 1935.76 Thus, securities 
fraud is arguably a strict liability 
offense in Florida. 

Alternatively, it seems somewhat 
anomalous for a defendant to be con- 
victed of criminal fraud where he or 
she truly may have had absolutely 
no intent to deceive whatsoever. 
Strict criminal liability for securi- 
ties fraud would be particularly 
troubling if the basis of the crimi- 
nal charge were a negligent misrep- 
resentation or an omission.”’ 

Section §517.301 does not include 
criminal penalties but, as noted 
above, §517.302 criminalizes any 
violation of Ch. 517 as a third de- 
gree felony, punishable by up to five 
years in prison. Furthermore, when 
there are five or more victims, and 
the aggregate amount of damages 
exceeds $50,000, securities fraud 
can be a first degree felony, punish- 
able by up to 30 years in prison.”® 

Securities fraud can exist even 
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Securities cases can result in significant 


charges, even when additional crimes, 
such as theft, racketeering, and the 


like are not charged. 


when FS. §517.07 (registration of 
securities) or §517.12 (registration 
of securities dealers) are not vio- 
lated. A defendant who holds a valid 
securities license and sells a legiti- 
mate, registered security can none- 
theless be guilty of securities fraud 
if, for example, he or she makes a 
material misrepresentation in order 
to persuade someone to purchase 
the security. Nonetheless, in many 
instances defendants are charged 
with violating all three of the secu- 
rities statutes previously mentioned 
(FS. §§517.07, 517.12, and 517.301). 
In many situations, at least three 
crimes are committed each time a 
defendant sells a security to a vic- 
tim. 

Securities scams frequently in- 
volve an element of trust between 
the victims and the defendant that 
is established over time and through 
repeat dealings. Time, together with 
repeat dealings, may provide a fac- 
tual basis for very significant 
charges. For example, an unscrupu- 
lous “investment advisor” might 
“guarantee” a victim a 12-percent 
rate of return in three months on a 
$1,000 promissory note. After three 
months, the unscrupulous “invest- 
ment advisor” actually delivers 
what was promised, often times 
through a simple Ponzi operation.” 
The “investment advisor” then sug- 
gests that the victim “reinvest,” or 
“roll over,” the 12-percent profit into 
a second promissory note. If the vic- 
tim agrees, the unscrupulous “in- 
vestment advisor” may provide a 
second promissory note and may 
even deliver the promised invest- 
ment return a second time. 

In this manner a victim may 
choose to “roll over” his or her ini- 
tial investment every few months 
over the course of many years think- 
ing the investment is constantly in- 
creasing in value. By consistently 
appearing to deliver the promised 
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returns through a Ponzi scheme, the 
unscrupulous “investment advisor” 
is able to convince the victims to 
invest larger amounts of money and 
to recommend the investment “ser- 
vices” to others. 

A course of repeat dealing over a 
period of years presents a potential 
charging bonanza for a prosecutor 
in a securities case. In the example 
outlined above, the defendant may 
have committed a violation of F‘S. 
§517.07 (registration of securities), 
a violation of §517.12 (registration 
of securities dealers), and a viola- 
tion of F.S. §517.301 (securities 
fraud) each and every time a new 
“rollover” promissory note was pro- 
vided to a victim. If, for example, the 
defendant provided a new “rollover” 
promissory note to one victim every 
three months, over a two-year pe- 
riod the defendant could face at 
least a 24-count information (three 
charges for each of the eight sepa- 
rate “rollover” securities that was 
provided to the victim). If the defen- 
dant used this same strategy with 
respect to multiple victims, the 
number of criminal charges could 
grow exponentially. 

As the above example illustrates, 
securities cases can result in signifi- 
cant charges, even when additional 
crimes, such as theft, racketeering, 
and the like are not charged. To 
make things worse, a number of the 
charges will likely involve strict li- 
ability offenses. 

The scope of criminal charges is, 
of course, restricted by the appli- 
cable statutes of limitation. These 
statutes of limitation, which provide 
for a five-year limitations period, are 
found in F.S. §§517.302(4) and 
775.15(2)(e). This five-year period 
stands in contrast to the two-year 
statute of limitations applicable to 
civil actions for securities fraud.” 

Theft—F:S. $812.014 

Many investment scams also in- 


volve facts that could give rise to 
criminal liability pursuant to 
Florida’s omnibus theft statute, FS. 
§812.014. The focus of the theft 
charge is the money or other prop- 
erty obtained from the victim in ex- 
change for the security. In most se- 
curities scams, the defendant 
obtains money from the victim in 
exchange for an “investment” of 
some kind, but then misappropri- 
ates the victim’s money for his or her 
own purposes. 

Charging theft in a securities case 
may seem appealing to a prosecu- 
tor at first blush, but it is not al- 
ways an easy charge to prove and 
presents double jeopardy issues if 
securities fraud is also charged. 

Intent is often a serious hurdle for 
the state in a securities prosecution 
where theft is charged. The state 
cannot prevail on a theft charge 
merely by proving that the defen- 
dant obtained money from a victim 
by some sort of false pretense. As 
most criminal lawyers are keenly 
aware, in a theft case the state must 
prove, among other things, that the 
defendant intended to deprive the 
victim of his or her property at the 
time of the taking.*? 

If a defendant uses a victim’s 
money to engage in even a small 
amount of legitimate business activ- 
ity, it can be especially difficult for 
prosecutors to prove intent at the 
time of the taking. It is not uncom- 
mon for defendants to use a small 
amount of their investors’ money at 
the beginning of the scheme to fur- 
ther “legitimate” investment objec- 
tives, but then keep a substantial 
portion of the investors’ money for 
their own personal purposes. For 
example, in a scheme involving an 
alleged new business venture, a de- 
fendant may use some of the inves- 
tors’ money to rent office space for 
the infant business venture, and 
even begin developing a product of 
some kind, while at the same time 
paying himself or herself a very high 
“salary” for the work. If prosecuted, 
the defendant would likely argue 
that he or she may be a poor 
businessperson, but not a criminal; 
otherwise, why would he or she have 
rented office space and produced 
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goods or services? As this example 
shows, when the defendant initially 
uses a small amount of investor 
funds for arguably legitimate busi- 
ness purposes, it can be a challenge 
for the state to prove intent at the 
time of the taking. 

That is not to say, however, that 
the state can never prove intent at 
the time of the taking when there is 
some small amount of “legitimate 
business activity.” Intent is a jury 
question; so the facts matter tre- 
mendously. This is where a detailed 
analysis of the defendant’s financial 
dealings becomes critical for both 
sides. When, for example, analysis 
of the defendant’s financial activi- 
ties shows that the defendant used 
avery large portion of investor mon- 
ies for personal purposes, such as 
the purchase of a new home, a boat, 
or a car, or something of that nature, 
a jury could be convinced that the 
defendant intended to deprive the 
victims of their monies at the time 
of the taking despite the presence 
of a small amount of “legitimate 
business activity.” 

It should be noted, however, that 
double jeopardy concerns are pre- 
sented when securities fraud is 
charged along with theft. Securities 
fraud §517.301), and theft 
§812.014), involve different ele- 
ments. Typically, pursuant to the 
familiar Blockburger analysis, the 
presence of different elements 
means that double jeopardy is not 
present. Florida courts, however, 
have held that “[t]he legislature did 
not intend for a single act of crimi- 
nal fraud involving the core offense 
of theft to be prosecuted as sepa- 
rate offenses under both a specific 
fraud statute and the grand theft 
statute.”** Thus, double jeopardy 
precludes the state from convicting 
a person of both theft and filing a 
false insurance claim (FS. 
§817.234(1)(a))* or theft and burn- 
ing with intent to defraud (FS. 
§817.233), despite the fact that 
these crimes have different ele- 
ments.* Based on these published 
decisions, it is logical, then, to sus- 
pect that double jeopardy precludes 
convictions for both theft and se- 
curities fraud. That having been 
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said, no published Florida decision 
so holds. Therefore, this is likely an 
open question. 

Racketeering—F.S. $895.03 

Many securities scams make ex- 
cellent candidates for racketeering 
(“RICO”) charges.** If the state 
brings RICO charges in connection 
with a securities prosecution, the 
stakes are raised considerably—a 
defendant can face the possibility of 
significant prison time for a first 
offense. RICO is a first degree felony 
and presently a level eight offense 
punishable by at least 34 1/2 months 
in prison for a first offense. A law- 
yer representing a client charged 
with RICO—violation of 
§895.03—must become familiar 
with the various intricacies of this 
offense, and there are a variety of 
references available.*’ A comprehen- 
sive discussion of RICO is beyond 
the scope of this article, but a few of 
the RICO issues that commonly 
arise in securities prosecutions 
merit further elaboration. 

The first point to note is that the 
securities offenses discussed above 
can serve as RICO predicates, as can 
theft.** Accordingly, the sale of un- 
registered securities to just a few 
victims by a person without the 
proper license could easily generate 
several RICO predicate offenses. 

However, RICO includes a so- 
called “continuity requirement.” 
Case law holds that a RICO offense 
is not committed by an isolated, 
“one-time only” criminal episode, 
even if numerous predicate acts 
arise from that “one-time only” 
criminal episode.* Thus, a “one-time 
only” sale of unregistered securities 
to a victim, by a person without the 
proper license, through fraud, could 
not give rise to RICO liability even 
though three predicate acts could be 
established—violation of F.S. 
§517.07 (registration of securities), 
FS. §517.12 (registration of securi- 
ties dealers), and FS. §517.301 (se- 
curities fraud). “[U]nlike cases 
brought under the federal act, 
crimes committed at the same time 
cannot qualify as separate incidents 
for purposes of proving racketeering 
conduct under the Florida act.”“° The 
continuity requirement should be 


carefully considered in every case 
because it is an issue that lends it- 
self to a case-by-case determination. 
RICO also includes an “enter- 
prise” element.*! 
An individual defendant cannot consti- 
tute the “enterprise” for RICO purposes. 
That is, a defendant cannot commit a 
RICO offense by participating with an 
enterprise consisting of only the defen- 
dant. In order to satisfy the “enterprise” 
element of a RICO charge, the state 
must allege the defendant acted in con- 
cert with another person, organization 
or entity.” 


Thus, in factual scenarios involv- 
ing a single defendant, the “enter- 
prise” element can sometimes be 
difficult for prosecutors to establish. 

Nonetheless, in many criminal 
securities cases, single defendants 
form corporations, or establish other 
business entities such as limited 
partnerships and the like. The es- 
tablishment of a valid business en- 
tity assists the defendant in pre- 
senting an aura of legitimacy to 
potential investors. Unfortunately 
for the defendant, this also assists 
the state in being able to establish 
the “enterprise” element. When a 
single defendant forms or uses a cor- 
poration, or other business entity in 
connection with his or her criminal 
activity, the “enterprise” element 
can be satisfied.** This is true even 
when the defendant owns 100 per- 
cent of the shares of the corporation. 
A single defendant can commit a 
RICO offense by participating with 
an “enterprise” consisting of the de- 
fendant and his or her wholly owned 
corporation or other business entity. 

Unlike some of the securities of- 
fenses previously mentioned, it is 
clear that RICO is not a strict liabil- 
ity offense.** This is true even if all 
of the alleged RICO predicate acts 
are strict liability securities 
crimes—the state must still prove 
intent. 

e Aggravated White Collar 
Crime—F:S. $775.0844 

In 2001, the Florida Legislature 
created a new crime known as “ag- 
gravated white collar crime.”“ “Ag- 
gravated white collar crime” is de- 
fined in F.S. §775.0844(4): 


As used in this section, “aggravated 
white collar crime” means engaging in 
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at least two white collar crimes that 
have the same or similar intents, results, 
accomplices, victims, or methods of com- 
mission, or that are otherwise interre- 
lated by distinguishing characteristics 
and are not isolated incidents, provided 
that at least one of such crimes occurred 
after the effective date of this act. 


The type of conduct that may 
qualify as “white collar crime” is 
defined broadly in FS. §775.0844(3) 
and includes, inter alia: 

Violations of chapter 812; 

A felony offense that is committed 
with intent to defraud or that involves 
a conspiracy to defraud; 

A felony offense that is committed 
with intent to temporarily or perma- 
nently deprive a person of his or her 
property or that involves a conspiracy 
to temporarily or permanently deprive 
a person of his or her property; 

A felony offense that involves or re- 
sults in the commission of fraud or de- 
ceit upon a person or that involves a con- 
spiracy to commit fraud or deceit upon 
a person.*® 


A large scale securities case in- 
volving fraud seems to fit perfectly 
within the definition of aggravated 
white collar crime. 

However, for this statute to apply 
the defendant must have obtained 
or attempted to obtain a total of 
$50,000 or more.*’ And, there must 
be either: 1) 10 or more elderly vic- 
tims; 2) 20 non-elderly victims (ei- 
ther individuals or businesses); or 
3) the victim is the state of Florida, 
any state agency, any of the state’s 
political subdivisions, or any agency 
of the state’s political subdivisions.** 

A conviction for aggravated white 
collar crime can bring severe penal- 
ties. It is a first degree felony and 
presently a level nine offense pun- 
ishable by at least 48 months in 
prison for a first offense.*® “In addi- 
tion to a sentence otherwise autho- 
rized by law, a person convicted of 
an aggravated white collar crime 
may be required to pay a fine of 
$500,000, or double the value of the 
pecuniary gain or loss, whichever is 
greater.” 

For a variety of reasons, aggra- 
vated white collar crime may turn 
out to be the “weapon of choice” for 
prosecutors battling large scale, 
multivictim securities cases. While 
it is too soon to tell, aggravated 
white collar crime may be consider- 
ably more “user friendly” for pros- 


18 THE FLORIDA BAR JOURNAL/FEBRUARY 2005 


ecutors than other charges tradi- 
tionally brought in these cases such 
as RICO or organized scheme to de- 
fraud.*! The legal concepts involved 
with the aggravated white collar 
crime charge are fairly straightfor- 
ward, and the penalties are com- 
paratively severe. For example, ag- 
gravated white collar crime is a level 
nine offense, while RICO is only a 
level eight offense, and an organized 
scheme to defraud is only a level six 
offense. 

Currently, there are no published 
opinions interpreting the “White 
Collar Crime Victim Protection Act.” 
Only after several years of appellate 
decisions will the full reach of this 
statute become clear. In the mean- 
time, it will certainly be a tool that 
prosecutors should be expected to 
use in large-scale, multivictim secu- 
rities cases. 


Conclusion 

Securities prosecutions brought 
pursuant to the “Florida Securities 
and Investor Protection Act” present 
a host of issues that may be unfa- 
miliar to many criminal lawyers. 
Likewise, the criminal enforcement 
mechanism itself presents an 
equally unfamiliar landscape to 
most civil lawyers, even those who 
litigate in the securities field. This 
difficulty can be exacerbated when 
a client is being investigated simul- 
taneously by civil and criminal au- 
thorities in so-called “parallel pro- 
ceedings,” or when private civil 
litigation leads to the institution of 
a criminal case. 

But like all things in law, prepa- 
ration is the key. Securities prosecu- 
tions may take a bit more time than 
a typical criminal case for everyone 
concerned—prosecutor, defense 
counsel, and the court. But there is 
nothing in this area of law that can- 
not be easily mastered with a little 
time and preparation. O 


Fra. Stat. §812.014 (theft); Fia. Star. 
§895.03 (racketeering); Fia. Star. 
§817.034 (organized scheme to defraud); 
Stat. §775.0844 (aggravated white 
collar crime). 

2 See Fia. Stat. §517.021(20)(a) (defin- 
ing security to include a “note”) and FLA. 
Srar. §517.021(19)(q) (defining security 


to include an “investment contract”). 

3 Although Fa. Star. §517.021(20)(a) 
indicates that “notes” meet the statu- 
tory definition of “security,” case law 
holds that some kinds of promissory 
notes satisfy the definition of “security” 
and some do not. There is a distinction 
made between notes that are given for 
the purpose of investing and those that 
merely memorialize and secure a 
simple loan. For example, in State v. 
Fried, 357 So. 2d 211, 212 (Fla. 3d 
D.C.A. 1978), the Third District af- 
firmed a trial court’s holding that “[t]he 
borrowing of money in a single trans- 
action between a borrower and a lender, 
with the giving of a promissory note to 
evidence the indebtedness, does not 
constitute the sale of a security.” In 
Reves v. Ernst & Young, 494 U.S. 56 
(1990), the U.S. Supreme Court outiined 
a detailed method for determining 
whether certain promissory notes sat- 
isfy the definition of “security” for pur- 
poses of federal securities law. 

4 Greater Ministries International, 
Inc. v. State, 689 So. 2d 328, 329-30 (Fla. 
2d D.C.A. 1997). 

5 Jd. at 330; Farag v. National 
Databank Subscriptions, Inc., 448 So. 
2d 1098, 1100 (Fla. 2d D.C.A. 1984); 
Adams v. State, 443 So. 2d 1003, 1005 
(Fla. 2d D.C.A. 1983), review denied, 449 
So. 2d 265 (Fla.1984). 

5 Howey, 328 US. at 298-99. 

7 Miller v. State, 285 So. 2d 41, 42 (Fla. 
2d D.C.A. 1973). 

5 Id. While the state cannot have a 
court determine that a particular in- 
strument meets the statutory definition 
of “security” as a matter of law, this rule 
does not preclude a defendant from suc- 
cessfully having a court determine that 
a particular instrument does not meet 
the statutory definition of “security” as 
a matter of law through the vehicle of 
a motion to dismiss the information. See 
State v. Fried, 357 So. 2d 211 (Fla. 3d 
D.C.A. 1978). 

® Most Florida securities case law re- 
fers to the Department of Banking and 
Finance instead of the Department of 
Financial Services. For purposes of this 
article, the Department of Banking and 
Finance and the Department of Finan- 
cial Services are essentially one and the 
same. The name change is due, in part, 
to a reorganization of various govern- 
mental responsibilities that became ef- 
fective in January 2003 as a result of 
the 1998 constitutional amendment 
combining the offices of the state trea- 
surer and the comptroller. See 
www.dbf.state.fl.us. 

10 Bookharat v. State, 710 So. 2d 700, 
701 (Fla. 5th D.C.A. 1998). 

id. 

2 The fact that the “security” is 
drafted by a lawyer is not, technically, 
a defense to some securities crimes. See 
supra note 20 and accompanying dis- 
cussion in text. 

13 See FiA. Stat. §§517.051 (exempt se- 
curities) and 517.061 (exempt transac- 
tions). 
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14 Stat. §517.301(1)(a). 

18 Pia. Stat. §517.171 provides in rel- 
evant part that “the burden of estab- 
lishing the right to any exemption shall 
be upon the party claiming the benefit 
of such exemption.” Lest there be any 
doubt about the respective burdens of 
proof regarding exemptions, in State v. 
Buchman, 361 So. 2d 692, 694 (Fla. 
1978), the Florida Supreme Court ob- 
served that “it is lawful and mandatory 
that a prosecutor be free from the bur- 
den of proving that the securities or the 
transaction is not exempt. If held to 
such a burden, the prosecutor’s task 
would be close to impossible.” 

16 Pia. Stat. §517.07; Greater Minis- 
tries, 689 So. 2d at 329. It should be 
noted that the federal securities laws 
were amended in 1996 to, inter alia, 
preempt the ability of states to require 
the registration of certain “covered se- 
curities.” See 15 U.S.C. §77r. Thus, to 
the extent state law purports to require 
the registration of a “covered security” 
with the appropriate arm of the Depart- 
ment of Financial Services, that law 
should be preempted by the applicable 
federal law. See Temple v. Gorman, 201 
F. Supp. 2d 1238, 1242 (S.D. Fla. 2002). 

1 Violation of Fia. Stat. §517.07 is 
presently scored as a level two offense. 
See Fia. Stat. §921.0022 (3)(b). The of- 
fense severity ranking chart found in 
§921.0022 is confusing and inconsistent 
as it relates to securities crimes. As 
noted in the text, the statute 
criminalizing violations of Ch. 517 is 
§517.302. The offense severity ranking 
chart indicates that violations of 
§517.302 are level one offenses. How- 
ever, the offense severity ranking chart 
has a specific entry referring to §517.07 
which indicates that violation of 
§517.07 is a level two offense. 

18 There are no Florida standard jury 
instructions for any of the securities 
crimes discussed herein. 

19 State v. Houghtaling, 181 So. 2d 636, 
638 (Fla. 1965); see also Santacroce v. 
State, 608 So. 2d 134, 137 (Fla. 4th 
D.C.A. 1992) (civil enforcement). 

20 Huff v. State, 646 So. 2d 742 (Fla. 2d 
D.C.A. 1994) (holding that trial court 
properly precluded advice of counsel de- 
fense as to charges based on FLa. Svar. 
§§517.07 and 517.12); see also 
Santacroce v. State, 608 So. 2d 134 (Fla. 
4th D.C.A. 1992) (civil enforcement). 

21 Greater Ministries, 689 So. 2d at 329. 
Note that the actual opinion uses the 
term “Department of Banking and Fi- 
nance,” not “Department of Financial 
Services.” Department of Banking and 
Finance is no longer the correct name 
for the appropriate agency. See supra 
note 15. 

22 The definitions of “dealer,” “associ- 
ated person,” and “issuer” are found in 
Stat. §517.021. 

23 Violation of Fia. Stat. §517.302 is 
presently scored as a level one offense. 
See Fia. Stat. §921.0022(3). 

24 See supra note 20. 

*5 State v. Gray, 435 So. 2d 816, 819 


(Fla. 1983); State v. Oxx, 417 So. 2d 287, 
288-89 (Fla. 5th D.C.A. 1982) (listing 
the various strict liability offenses cre- 
ated by the legislature). 

26 Technically, Houghtaling, 181 So. 2d, 
dealt only with Stat. §§517.07, and 
517.12, not with §517.301. But there is 
nothing to suggest that the court’s 
analysis would have been any different 
had it been called upon to address 
§517.301. 

27 Huff v. State, 646 So. 2d 742 (Fla. 2d 
D.C.A. 1994), provides support for the 
argument that securities fraud is not a 
strict liability offense. Huff affirmed the 
trial court’s refusal to allow an advice 
of counsel defense relating to the counts 
predicated upon FLA. Stat. §§517.07 and 
517.12, because these charges consti- 
tuted strict liability offenses. However, 
the Huff court indicated that the trial 
court erred in not allowing an advice of 
counsel defense relating to the counts 
for conspiracy to commit RICO, orga- 
nized scheme to defraud, first-degree 
grand theft, grand theft, and securities 
fraud because each of those charges did 
not constitute a strict liability offense. 
Furthermore, an attempt to impose 
strict liability for omissions may also 
present a due process problem. See 
Lambert v. California, 355 U.S. 225 
(1957) (criminal liability cannot be im- 
posed for failing to act when the state 
has made no showing that the defen- 
dant knew that he or she had a duty to 
act). 

28 See Fia. Stat. §§517.302(2) and 
517.312. 

2° A Ponzi scheme is a classic invest- 
ment swindle in which early investors 
are paid off with money put up by later 
ones in order to encourage more and 
bigger risks. 

30 See Fia. Start. §95.11(4)(e). 

31 Sewall v. State, 783 So. 2d 1171, 
1176 (Fla. 5th D.C.A. 2001) (“In order 
to sustain a conviction for grand theft, 
the State must show that the defendant 
had the specific intent to commit the 
theft at the time of or prior to the com- 
mission of the act of taking.”); Rosen v. 
Marlin, 486 So. 2d 623, 625 (Fla. 3d 
D.C.A. 1986) (to sustain a conviction for 
grand theft, the state must show that 
the defendant had the specific intent 
to commit the theft at the time of or 
prior to the commission of the act of 
taking). 

32 Blockburger v. United States, 284 
US. 299, 304 (1932). The Florida Leg- 
islature has codified the Blockburger 
analysis in Fia. Stat. §775.021(4). 

33 Watson v. State, 655 So. 2d 1250, 
1251 (Fla. 1st D.C.A. 1995) (double jeop- 
ardy precludes conviction for theft 
where the defendant is also charged 
with filing a false insurance claim (FLA. 
Star. §817.234(1)(a)) and burning with 
intent to defraud (FLA. Stat. §817.233)) 

34 Hayes v. State, 844 So. 2d 705 (Fla. 
2d D.C.A. 2003); LaRoche v. State, 761 
So. 2d 335, 336 (Fla. 4th D.C.A. 1998). 

35 Watson, 655 So. 2d 1250 (Fla. 1st 
D.C.A. 1995). 


36 See, e.g., Esskuchen v. State, 756 So. 

2d 156 (Fla. 5th D.C.A. 2000) (defen- 
dant was convicted of racketeering, 
multiple counts of securities fraud, 
multiple counts of sale of unregistered 
securities, multiple counts of sale of 
securities by an unregistered agent, 
and organized fraud of over $50,000). 

37 See, e.g., JED RAKOFF AND Howarp 
GOLDSTEIN, RICO Crvit CrimINAL Law 
AND STRATEGY (Law Journal Press 2003); 
U.S. Department of Justice, Criminal 
Resource Manual, §§109 and 110 (avail- 
able on the DOJ’s Web site, 
www.usdoj.gov); Karen Walker and 
Michael Tanner, RICO Claims: The 
Challenge of Alleging the ‘Pattern’ Ele- 
ment, 76 Fia. B.J. 34 (May 2002). 

38 See Fia. Stat. §895.02(1)(a)(7). 

3° Lugo v. State, 845 So. 2d 74, 99 (Fla. 
2003); State v. Lucas, 600 So. 2d 1093, 
1094 (Fla. 1992); Bowden v. State, 402 
So. 2d 1173, 1174 (Fla. 1981). 

4° State v. Lucas, 600 So. 2d at 1095- 
96 (Fla. 1992); State v. Russo, 493 So. 
2d 504 (Fla. 4th D.C.A. 1986), review 
denied, 504 So. 2d 768 (Fla. 1987). 

*! Gross v. State, 765 So. 2d 39, 45 (Fla. 
2000) (“in order to prove an enterprise, 
the State need only establish two ele- 
ments: (1) an ongoing organization, for- 
mal or informal, with a common pur- 
pose of engaging in a course of conduct, 
which (2) functions as a continuing 
unit.”) 

42 State v. Jackson, 677 So. 2d 938, 941 
(Fla. 2d D.C.A. 1996) (citations omit- 
ted). 

43 Td.; Masonoff v. State, 546 So. 2d 72 
(Fla. 2d D.C.A.), rev. dismissed, 553 So. 
2d 1166 (Fla.1989). 

44 Bowden v. State, 402 So. 2d 1173, 
1175 (Fla. 1981). 

45 See Fia. Stat. §775.0844 (the “White 
Collar Crime Victim Protection Act”). 

46 See Stat. §775.0844(3)(a-d). 

47 Fria. Stat. §775.0844(5). 

49Fia. Stat. §§775.0844(5) and 
775.0844(6). 

50 Fa. Stat. §775.0844(7). 

51 See Fria. Stat. §817.034(4) 
(criminalizing the use of a “scheme to 
defraud” to obtain property). 
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The New FLSA 
White-Collar Regulations 


Analysis of Changes 


by Jay P. Lechner 


he controversial new U.S. Department of La- 
bor regulations on exemptions from overtime 
requirements took effect on August 23, 2004, 
despite fervent and ongoing efforts in Congress 
to derail their implementation. Although the new rules 
differ substantially from both the former regulations and 
the originally proposed amendments, many employers 
may have delayed making appropriate changes to their 
payroll practices due to the uncertainty caused by con- 
gressional wrangling as to whether the new regulations 
would ever take effect. However, because the DOL chose 
not to provide employers with a lengthy transition pe- 
riod in which to come into compliance with the new rules, 
employers need to be familiar with, and must ensure 
compliance with, the new regulations immediately. 


Overview 

The most common Fair Labor Standards Act (FLSA) 
exemptions—those applicable to executive, administra- 
tive, professional, outside sales, and computer profes- 
sional employees—are commonly referred to as the 
“white-collar” exemptions. The white-collar exemptions 
contain three components: the “salary level” test; the “sal- 
ary basis” test; and the “duties” tests, all of which are 
substantially changed by the new regulations. The most 
significant changes include: 1) the salary level test has 
been changed to increase the minimum compensation 
level for exempt employees and to provide a more lenient 
standard for certain “highly compensated” employees; 2) 
the salary basis test has been revised to allow salary 
deductions for full-day disciplinary suspensions, to ex- 
pand the “window of correction” provision and to pro- 
vide a “safe harbor” for employers who, among other 
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things, have a “clearly communicated policy” prohibit- 
ing improper salary deductions; and 3) the duties tests 
have been combined to eliminate the separate “long” and 
“short” tests and to require exempt executives to have 
meaningful input into hiring, firing, promotion, or simi- 
lar employment decisions. 


Salary Level Test 


Changes to the Salary Level Test 


Exemption Old Old New 
Long Short Standard 
test test test 


Weekly | Executive $155 | $250 | $455 
Administrative 185 250 455 
Professional 170 250 455 
Computer 27.63/hr.| nla 455 or 27.63/hr. 
Outside Sales nla n/a nla 


The new regulations increase the minimum salary level 
to one standard, $455 per week. Accordingly, employees 
earning less than $455 per week will not be exempt, irre- 
spective of their job duties and responsibilities. 

However, there are still several exceptions to the sal- 
ary level requirement. For example, the minimum sal- 
ary requirements do not apply to lawyers, physicians, or 
teachers. Likewise, “academic administrative” employ- 
ees may be paid a salary at a rate “at least equal to the 
entrance salary for teachers in the educational estab- 
lishment by which the employee is employed.” Moreover, 
there is no minimum salary requirement for the outside 
sales exemption. Finally, computer professionals may be 
paid an hourly rate of at least $27.63 as an alternative. 
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“Highly Compensated Employ- 
ees” 

The new regulations create an 
exemption for “highly compen- 
sated” employees. An employee 
with total annual compensation of 
at least $100,000 is “deemed ex- 
empt,” provided that employee re- 
ceives at least $455 per week on a 
salary or fee basis, “customarily 
and regularly” performs any one or 
more exempt duties, and performs 
office or nonmanual work. The rule 
allows for a “make-up” payment to 
be paid within one month after the 
end of the year. 

Example: A sales manager super- 
vises other sales employees as well 
as engaging in sales activities her- 
self. She is paid a salary of $5000 
per month, and also receives com- 
missions for her sales and those of 
her staff, which are paid at the end 
of the month in which the sale is 
made. At the end of the year, she 
has earned $96 K in total compen- 
sation. Although it is possible that 
she would meet the executive ex- 
emption, the employer need not 
worry about meeting all the re- 
quirements of that test if the em- 
ployee makes $100,000 per year. 
The employer pays her $4,000 in 
additional compensation for the 
prior year by the end of January. 
She meets the highly compensated 
employee exemption. 


Salary Basis Test 

An exempt employee still must 
be paid a fixed and predetermined 
salary, which is not subject to re- 
duction based on the quantity or 
quality of work (subject to certain 
exceptions). The new regulations 
retain this “no docking” require- 
ment, but clarify certain exceptions 
and create a new exception for dis- 
ciplinary suspensions of less than 
one week. The new rules also clarify 
that an exempt employee’s salary 
may be computed on an hourly, 
daily, or shift basis, provided the 
employee is guaranteed at least the 
minimum salary level and a “rea- 
sonable relationship” exists be- 
tween the guaranteed amount and 
the amount actually earned (e.g., 
the weekly guarantee is “roughly 


equivalent” to the employee’s usual 
earnings). As with the old rules, the 
new regulations do not require that 
an employer pay an exempt em- 
ployee during a week in which he 
or she performs no work for the 
employer. 

e Deductions for Disciplinary 
Suspensions 

The new regulations allow an 
employer to impose “unpaid disci- 
plinary suspensions of a full day or 
more” if they are imposed in good 
faith for infractions of “workplace 
conduct rules”—such as sexual ha- 
rassment, workplace violence, or 
drug or alcohol policies—provided 
the suspensions are imposed pur- 
suant to a written policy applicable 
to all employees. The written policy 
must be sufficient to put employ- 
ees on notice that they could be 
subject to an unpaid disciplinary 
suspension for violation of the 
rules. “Workplace conduct rules” do 
not include rules relating to perfor- 
mance or attendance issues. 

© Partial-day Deductions 

Partial-day deductions from ex- 
empt employees’ salaries are still 
not permitted, except for: 1) unpaid 
FMLA leave; 2) infractions of 
“safety rules of major significance”; 
3) in the first and last weeks of 
employment; and 4) for public em- 
ployers, pursuant to a policy estab- 
lished pursuant to “principles of 
public accountability,” provided cer- 
tain requirements are met. 

© Other Deductions 

Deductions for absences for per- 
sonal reasons are still permissible 
only for full-day absences. Like- 
wise, deductions for absences for 
sickness or disability are permis- 
sible only for full-day absences and 
only if in accordance with a bona 
fide sickness or disability leave 
plan, policy, or practice. Further, an 
employer may still offset salary 
with jury duty or witness fees and 
temporary military pay. An em- 
ployer may also offset salary with 
penalties imposed in good faith for 
infractions of safety rules of major 
significance (as defined by the regu- 
lations), which the new regulations 
clarify may be in any amount. 

In addition, although not in- 
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cluded in the regulations, the DOL 
expresses in the preamble to the 
regulations that, consistent with 
existing case law, employers may 
take deductions from accrued leave 
accounts; require exempt employ- 
ees to record and track hours; and 
require exempt employees to work 
a specified schedule. 

Additional Compensation 

An employer may provide addi- 
tional compensation beyond a mini- 
mum amount that is paid as a guar- 
anteed salary. The new regulations 
clarify that additional compensa- 
tion may be paid on any basis, in- 
cluding commissions, a flat sum, 
bonus payment, a straight-time 
hourly rate, a premium hourly rate, 
half-time pay, or paid time off. 

e Effect of Improper Deductions 
from Salary 

Under the old regulations, an 
employer could lose exempt status 
as to entire classes of workers if 
improper deductions were made 
from the salaries of a few employ- 
ees in those classes. As a result, 
scores of costly class or “collective” 
action lawsuits have been brought 
against employers based on rela- 
tively isolated violations of the “no 
docking” rule. 

The new regulations, by expand- 
ing the so-called “window of correc- 
tion,” provide that an exemption 
will be lost only if the employer has 
an “actual practice of making im- 
proper deductions.” The new regu- 
lations list certain factors to con- 
sider when determining whether 
an employer has an actual practice 
of making improper deductions, in- 
cluding the number of improper de- 
ductions, the time period of such de- 
ductions, the number and 
geographic location of employees 
whose salaries were improperly re- 
duced, the number and geographic 
location of managers responsible 
for such deductions, and whether 
the employer had a clearly commu- 
nicated policy prohibiting improper 
deductions. If an “actual practice” 
is found, the exemption is lost only 
during the time period of the de- 
ductions for employees in the same 
job classification working for the 
same managers responsible for the 
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improper deductions. Isolated or in- 
advertent improper deductions will 
not result in loss of the exemption 
if the employer reimburses the em- 
ployees for the improper deduc- 
tions. 

e Safe Harbor 

Under the new regulations, an 
employer will not lose the exemp- 
tion for any employees if the em- 
ployer: 1) has a clearly communi- 
cated policy prohibiting improper 
deductions and the policy includes 
a complaint mechanism; 2) reim- 
burses employees for any improper 
deductions; and 3) makes a good 
faith commitment to comply in the 
future—unless the employer will- 
fully violates the policy by continu- 
ing to take improper deductions af- 
ter receiving employee complaints. 
The regulations specify that the best 
evidence of a “clearly communicated 
policy” is a written policy that was 
distributed to employees prior to the 
improper pay deductions, for ex- 
ample, by providing a copy at the 
time of hire or publishing the policy 
in an employee handbook or on the 


employer’s intranet site. 


Duties Tests 

The primary change to the “du- 
ties” tests is the elimination of the 
“long” and “short” tests in favor of 
simpler “standard” tests for the ex- 
ecutive, administrative, or profes- 
sional exemptions. 

Executive 


Executive Employees 


Old New 
Short Test Standard Test 


Salary $250 $455 


Duties | Primary duty is | Primary duty is 
management of | management of 
the enterprise or | the enterprise or 
a recognized dept.) a recognized dept. 
or subdivision. or subdivision. 


Customarily and | Customarily and 
regularly directs | regularly directs 
the work of two the work of two 
or more other or more other 
employees. employees. 


Has authority to 
hire or fire other 
employees (or 
recommendations 
as to hiring, firing, 
advancement, 
promotion, or 
other change of 
status are given 
“particular weight’). 


The most significant change to the 
executive exemption is now exempt 
executives must have the authority 
to hire and fire, or the employee’s 
recommendations as to hiring, fir- 
ing, advancement, promotion, or 
“any other change of status” must 
be given “particular weight.” Al- 
though “change of status” is not de- 
fined, the DOL has expressed that 
it is to be given the same meaning 
as the term “tangible employment 
action” for purposes of Title VII li- 
ability (e.g., “significant change in 
employment status, such as hiring, 
firing, failing to promote, reassign- 
ment with significantly different 
responsibilities, or a decision caus- 
ing a significant change in ben- 
efits”). 

An executive’s primary duty must 
still be the management of the en- 
terprise in which the employee is 
employed or of a recognized depart- 
ment or subdivision thereof. The 
new regulations, placing less em- 
phasis on the percentage of time 
spent actually performing manage- 
rial duties, now define “primary 
duty” as the “principal, main, major 
or most important duty that the 
employee performs.” Determining 
an employee’s primary duty calls for 
a “holistic approach,” with “the ma- 
jor emphasis on the character of the 
employee’s job as a whole.” 

The new regulations, clarifying 
the old “working foreman” rule, 
stress that an employee’s manage- 
rial duties can be performed con- 
currently with nonexempt tasks, 
provided that the employee is the 
one who makes the decision regard- 
ing when to perform nonexempt 
duties and remains responsible for 
the success or failure of the busi- 
ness operations under the 
employee’s management while per- 
forming nonexempt duties. 

The new regulations eliminate 
the “sole charge executive” excep- 
tion. However, the new regulations 
retain the “business owner” excep- 
tion for owners of at least a 20-per- 
cent interest in the enterprise in 
which he or she is employed, but 
now limit the exception to owners 
who are “actively engaged in its 
management.” 


Administrative 


Administrative Employees 


Old Short New Standard 
Test Test 


Salary $250 $455 


Duties | Primary duty of | Primary duty of 
performing performing 

office or office or 
nonmanual nonmanual 

work directly work directly 
related to related to 
management management 
policies or policies or 
general business | general business 
operations of the | operations of the 
employer or the | employer or the 
employer's employer's 
customers. customers. 


Customarily and | Primary duty 
regularly includes the 
exercises exercise of 
discretion and discretion and 
independent independent 
judgment. judgment with 
respect to “matters 
of significance.” 


Under the first prong of the new 
administrative duties test, an 
employee’s primary duty must be the 
performance of office or nonmanual 
work directly related to “management 
or general business operations.” The 
only changes to this prong are the clari- 
fication of the meaning of “primary 
duty” (as discussed above) and the 
elimination of the reference to man- 
agement “policies.” 

To the dismay of many employers, 
the new regulations do not eliminate 
the so-called “administration/produc- 
tion” dichotomy, under which work 
that is directed to the core activities of 
the business (e.g., production of goods 
or selling of products in a retail or ser- 
vice establishment) cannot be directly 
related to “management or general 
business operations.” Rather, the work 
must be ancillary to those core activi- 
ties (e.g., administrative or staff func- 
tions related to assisting with running 
or servicing the business). The new 
regulations provide numerous ex- 
amples of the types of work that gen- 
erally meet this requirement, includ- 
ing tax compliance, finance, budgeting, 
accounting, auditing, advertising, mar- 
keting, procurement, human re- 
sources, public relations, network, 
Internet and database administration, 
and similar activities. 

The second prong of the new admin- 
istrative duties test states that an 
exempt administrative employee’s 
primary duty must include the exer- 
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cise of discretion and independent 
judgment with respect to “matters of 
significance.” The new regulations pro- 
vide a detailed list of factors to be con- 
sidered when determining whether an 
employee meets this requirement. 
The new regulations provide a 
number of updated examples of posi- 
tions that “generally” satisfy the duty 
requirements for the administrative 
exemption, including insurance 
claims adjusters; human resources 


The new regulations expand the 
creative professional exemption to 
include work requiring “original- 
ity” in a recognized field of artis- 
tic or creative endeavor. The rule 
does not apply to work that can be 
produced by a person with general 
manual ability and training. In 
addition, the new regulations 
clarify the section regarding jour- 
nalists. 


requirement that an exempt profes- 
sional “consistently exercise discre- 
tion and judgment.” Otherwise, the 
learned professional exemption re- 
mains relatively unchanged, except 
for the inclusion of updated examples 
of positions that “generally meet” the 
duties requirements, including reg- 
istered or certified medical technolo- 
gists; registered nurses (but not li- 
censed practical nurses); dental 


hygienists; physician assistants; ac- © Teachers 


managers (but not personnel clerks); 
certain nonsales employees in the fi- 
nancial services industry (but not 
those whose primary duty is selling 
financial products); team leaders of 
“major projects” for the employer; ex- 
ecutive assistants to a business owner 
or senior executive; and purchasing 
agents with authority to bind the com- 
pany on significant purchases. 

In addition, the new regulations 
clarify the academic administrative 
exemption, which applies to employ- 
ees whose primary duty is perform- 
ing administrative functions directly 
related to academic instruction or 
training in an educational establish- 
ment. This exemption is limited to 
employees engaged in work relating 
to the academic, as opposed to gen- 
eral business, functions of a school, 
such as academic counselors, princi- 
pals, vice-principals, college depart- 
ment heads, and superintendents. 

Learned Professional 


countants (but not accounting clerks 
or bookkeepers); chefs with four-year 
culinary arts degrees; certified ath- 
letic trainers; and licensed funeral 
directors and embalmers with spe- 
cialized college degrees. Paralegals 
generally do not qualify as learned 
professionals unless they possess 
advanced specialized degrees in 
other professional fields and apply 
advanced knowledge in that field in 
performance of their duties. 
© Creative Professional 


Creative Professional 


Old Short New Standard 


Teachers 


Old Short 
Test 


New Standard 
Test 


Salary 


n/a 


n/a 


Duties 


Primary duty is 
teaching, tutoring, 
instructing, or 
lecturing in the 
activity of 
imparting 
knowledge and 
who is employed 
and engaged in 
this activity as a 
teacher in the 
school system 
or educational 
establishment or 
institution by 
which he is 
employed. 


Primary duty is 
teaching, tutoring, 
instructing, or 
lecturing in the 
activity of 
imparting 
knowledge and 
who is employed 
and engaged in 
this activity as a 
teacher in an 
educational 
establishment by 
which the 
employee is 
employed. 


Test 


Test 


$250 


$455 


Primary duty is 
the performance 
of work requiring 
invention, 
imagination, 

or talent in a 
recognized 

field of artistic 
endeavor. 


Primary duty is 
the performance 
of work requiring 
invention, 
imagination, 
originality or 
talentina 
recognized field 
of artistic or 
creative 
endeavor. 


Learned Professional 


Old Short 
Test 


New Standard 
Test 


Salary 


$250 


$455 


Duties 


Primary duty of 
performing 

work requiring 
knowledge of an 
advanced type 
in a field of 
science or 
learning 
customarily 
acquired by a 
prolonged course 
of specialized 
intellectual 
instruction and 
study. 


Consistently 
exercises 
discretion and 
judgment. 


Primary duty of 
performing work 
requiring 
advanced 
knowledge ina 
field of science 
or learning 
customarily 
acquired by a 
prolonged 
course of 
specialized 
intellectual 
instruction. 


The most significant substantive 
change to the learned professional 
duties test is the elimination of the 


There are no substantive changes 
to the exemption for teaching pro- 
fessionals, except for the minor de- 
letion of the terms “school system” 
and “institution.” 


© Computer Professional 


Computer Professional 


Old Test 


New Standard 
Test 


$27.63/hr 


$455 or 27.63/hr 


Primary duty is: 

(1) The application of systems 
analysis techniques and procedures, 
including consulting with users, to 
determine hardware, software, or 
system functional specifications; 

(2) The design, development, 
documentation, analysis, creation, 
testing, or modification of computer 
systems or programs, including 
prototypes, based on and related to 
user or system design specifications; 
(3) The design, documentation, 
testing, creation or modification of 
computer programs related to 
machine operating systems; or 

(4) Acombination of the 
aforementioned duties, the 
performance of which requires the 
same level of skills. 


Primary duty is: 

(1) The application of systems 
analysis techniques and procedures, 
including consulting with users, to 
determine hardware, software, or 
system functional specifications; 

(2) The design, development, 
documentation, analysis, creation, 
testing, or modification of computer 
systems or programs, including 
prototypes, based on and related to 
user or system design specifications; 
(3) The design, documentation, testing, 
creation or modification of computer 
programs related to machine operating 
systems; or 

(4) Acombination of the 
aforementioned duties, the 
performance of which requires the 
same level of skills. 
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The new regulation applies the new 
weekly salary level to this exemption 
as an alternative to the old hourly rate. 

The general duties test for the 
computer professional exemption re- 
mains substantively unchanged. The 
new regulations delete the provision 
stating employees engaged in the 
“operation of computers” are ex- 
cluded from the exemption. However, 
the new regulations clarify that em- 
ployees must still be primarily en- 
gaged in systems analysis or pro- 
gramming or other “similarly 
skilled” occupations to meet this ex- 
emption. Therefore, the fact that an 
employee such as a drafter or engi- 


neer may be highly dependent upon 
computers or computer programs to 
perform his or her work does not 
make that employee exempt. 

Outside Sales 


The most substantial change to 
the outside sales exemption is the 
removal of the restriction that ex- 
empt outside sales employees may 


not perform work unrelated to out- 


Outside Sales Professional 


New Standard Test 


Old Test 


Salary 


n/a 


n/a 


Duties 


Employed for the 

purpose of and 
customarily and 

regularly engaged 

away from the 

employer’s place or places 
of business in making 
sales or obtaining orders 
or contracts for services or 
for the use of facilities. 


Hours spent on 
non-sales work 
do not exceed 20 
percent of the 
hours worked in a 
workweek by 
nonexempt 
employees of 

the employer. 


Primary duty is 
making sales or 
obtaining orders 
or contracts for 
services or for 
the use of 
facilities. 


Customarily and 
regularly engaged 
away from the 
employer's place or 
places of business 
in performing 

such primary duty. 
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Because the Department of Labor chose not to provide employers 
with a lengthy transition period in which to come into compliance 


with the new rules, employers need to be familiar with, and must 


ensure compliance with, the new regulations immediately. 


side sales for more than 20 percent 
of the hours worked in a workweek 
by nonexempt employees of the em- 
ployer. Instead, the new rule adopts 
the “primary duty” test currently 
used under the executive, adminis- 
trative and professional exemptions. 
However, the new regulations 
clarify that “outside sales” do not 
include sales made by mail, tele- 
phone, or the Internet unless such 
contact is used merely as an adjunct 
to personal sales calls. 

Combination Exemption 

The new regulations provide that 
employees who perform a combina- 
tion of exempt duties may qualify for 
exemption. The new rules retain the 
allowance for “tacking,” or combining, 
exempt work which may fall under 
different exemptions and delete the 
requirement that, in combination ex- 
emptions, the employee must meet 
the stricter of the requirements on sal- 
ary and nonexempt work. 


Conclusion 

Employers that have not already 
adjusted their payroll practices in 
accordance with the new regulations 
may be risking liability for practices 


that may have been compliant with 
the old rules. Moreover, they may be 
missing out on opportunities cre- 
ated by the new regulations to avoid 
liability for improper salary deduc- 
tions. Actions that employers may 
want to consider include: 

e Identifying all previously ex- 
empt employees earning less than 
$455 per week. Unless they fall 
within an exception to the salary 
level requirement, consider raising 
their pay to at least the new $455 
per week threshold or reclassify 
them as nonexempt. 

e Auditing the job duties for each 
previously or potentially exempt 
employee to determine if his or her 
duties satisfy the new duties re- 
quirements described above (e.g., 
Does the executive have the author- 
ity to hire or fire or are his or her 
recommendations given particular 
weight? Do previously nonexempt 
employees fall within the examples 
provided in the new administrative 
and professional provisions?). For 
employees currently classified as 
exempt who do not meet the require- 
ments for exempt status under the 
new regulations, reclassify the em- 
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ployees or adjust their duties so they 
qualify for exempt status. For em- 
ployees currently classified as non- 
exempt who meet the requirements 
for exempt status under the new 
regulations, consider reclassifying 
the employees as exempt. 

e Revising existing disciplinary 
policies to permit full-day suspen- 
sions without pay of all employees 
for violations of workplace conduct 
rules (including harassment, work- 
place violence, and drug and alco- 
hol policies). Distribute the revised 
policy, in writing, to all employees 
prior to implementation. 

¢ Adopting a written policy pro- 
hibiting improper deductions from 
the salary of exempt employees and 
providing employees with procedures 
to complain about improper deduc- 
tions. Distribute the revised policy to 
all employees prior to implementa- 
tion. Implement protocols to ensure 
prompt reimbursement of any im- 
proper deductions from salaries of 
exempt employees. 

¢ Identifying employees who re- 
ceive compensation of at least 
$100,000 and determine if they fall 
within the new “highly compensated 
employee” exemption. 

e If any employees are classified as 
exempt under the “sole charge” excep- 
tion, evaluating whether they fall 
under another exemption. If not, re- 
classify them. 

¢ Training all appropriate employ- 
ees about the new regulations and 
policies. 


Jay P. Lechner represents and ad- 
vises management in labor and employ- 
ment law matters with the law firm of 
Zinober & McCrea, P.A. He received his 
J.D., with honors, from the University of 
Florida College of Law in 2001. 

This column is submitted on behalf 
of the Labor and Employment Law Sec- 
tion, Susan L. Dolin, chair, and Frank 
E. Brown, editor. 
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oo often in the law, great 
advancements are en- 
countered by greater ob- 
stacles. It is no secret 
that Florida’s construction industry 
is booming, yet so is the litigious na- 
ture of the Sunshine State. While 
construction litigation may be 
spawned by a variety of sources, the 
primary path to the courtroom is 
most often paved by a pen, not a 
pulley. Ambiguous drafting of docu- 
ments, including general contracts, 
subcontracts, performance bonds, 
and so forth, is the predominant 
cause for the intimate relationship 
between the construction industry 
and the legal system. This article 
shall serve to facilitate a better un- 
derstanding of what constitutes a 
statutory bond issued for the con- 
struction or repair of a public build- 
ing, and a common law performance 
bond serving the same or a similar 
purpose. The former is subject to 
the requirements and limitations of 
FS. §255.05; the latter is unfettered 
by exacting statutory constraints. 
FS. §255.05 requires the acqui- 
sition of a payment and perfor- 
mance bond by any person enter- 
ing into a formal contract with any 
public authority (i.e., the state of 
Florida, city of Miami, Miami-Dade 
County, etc.) or political subdivision 
thereof, for the construction or re- 
pair of a public building or public 
work.' Section 255.05(4) goes on to 
state that the payment provisions 
of all bonds furnished for public 
works contracts shall, regardless of 
form, be construed and deemed 
statutory bond provisions. Section 
255.05(4), added by the Florida Leg- 
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Not All Bonds are Created Equal: Distinguishing 
a Common Law Bond From a Statutory Bond 


by Brian Scott Dranoff 


A minor error in 


drafting could lead to a 


major transition in 


form: statutory bond to 


common law bond; 

one-year statute of 
limitations to five-year 
statute of limitations. 


islature in 1980 in response to 
growing concerns of sureties that 
“common law bond arguments” 
were frequently being used to evade 
the notice requirements of 
§255.05(2),? seemingly eliminates 
the sustenance of common law 
bonds.* Notwithstanding, Florida 
case law reveals that common law 
bonds are still very much a part of 
today’s construction industry. The 
real challenge lies in distinguish- 
ing a common law bond from a 
statutory bond. 

The primary test in determining 
whether a bond is a statutory bond or a 
common law bond depends upon an ex- 
amination of the obligations imposed 
upon the principal and its surety. The 
test requires a comparison of the mini- 
mum requirements enunciated in the 


statute and the language contained 
within the bond.” 


The solution, in its most rudimen- 


tary form, is as follows: “Statutory 
bonds are those which meet the 
minimum requirement of §255.05; 
common law bonds are those which 
provide coverage in excess of the 
minimum statutory requirements.” 
This apparently simple solution, 
however, does not always equate to 
simple application thereof. An ex- 
amination of those cases address- 
ing the complexities inherent in 
such application shall better illus- 
trate the nuances that differentiate 
statutory from common law bonds. 

In United Bonding Insurance Co. 
v. City of Holly Hill, 249 So. 2d 720 
(Fla. lst DCA 1971), the City of 
Holly Hill entered into a contract 
with Rowell Construction Company 
for the construction of a sanitary 
sewer system, the terms of which 
required Rowell to furnish a bond 
for such work. Rowell procured a 
performance bond from United 
Bonding Insurance Company which 
met the minimum requirements of 
the contract, but also provided ad- 
ditional coverage agreeing to in- 
demnify and save harmless the city 
from, among other things, all labor 
performed in the work, whether by 
subcontractor or otherwise.® Martin 
Brick & Sand Company, as subcon- 
tractor, furnished certain materials 
to Rowell, as contractor, for use in 
the performance of the contract. 
Consequent to not receiving pay- 
ment, Martin instituted suit on the 
performance bond issued by United 
for recovery of the amount due from 
Rowell. 

United’s entire defense was 
predicated upon the time limita- 
tions of F.S. §255.05(2), as Martin 


R 
) 
ae 

Sel, 


brought its suit more than one year 
after delivery of the materials fur- 
nished. United’s reliance upon the 
aforementioned statute, however, 
was thwarted by appellee’s reliance 
on the same, §255.05(6). FS. 
§255.05(6) states, “All bonds ex- 
ecuted pursuant to this section shall 
make reference to this section by 
number and shall contain reference 
to the notice and time limitation 
provisions of this section.” The First 
District Court of Appeal opined: 


It is our view that had appellant surety 
company intended that the performance 
bond which it issued to Rowell be a 
statutory bond given for the sole pur- 
pose of meeting the minimum require- 
ments of F.S. Section 255.05, F.S.A., it 
would have so provided in the bond it- 
self and specified the time limitation of 
one year within which suits could be 
brought against it on the bond as re- 
stricted by the statute. By granting ex- 
tensive coverage in excess of that re- 
quired by the statute, it is not 
unreasonable to construe the bond in- 
volved herein as a common law under- 
taking subject to liability at the suit of 
any materialman if commenced within 
the time allowed by the general statute 


of limitations.’ Any ambiguity which 
may exist in this regard must be con- 
strued against appellant surety com- 
pany and in favor of granting the broad- 
est possible coverage to those intended 
to be benefited by the protection of the 
bond.® 


In affirming the trial court’s con- 
struction of the bond in question as 
a common law bond not subject to 
the time limitations of FS. 
§255.05(2), the United Bonding rul- 
ing stands, in pertinent part, for the 
proposition that ambiguous lan- 
guage within a bond will be con- 
strued strongly against a compen- 
sated surety and in favor of the 
obligees or beneficiaries under the 
bond, i.e., the owner, laborers, and 
materialmen for whose benefit the 
bond was executed.’ As a general 
rule of construction, Florida views 
construction bonds as contracts of 
insurance, and therefore, in con- 
structing the terms of these con- 
tracts, they must be read and inter- 
preted strictly against the bonding 
company which prepared them."° 
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The proclivity for narrow inter- 
pretation of construction bonds con- 
tinued in Southwest Florida Water 
Management District ex rel. Thermal 
Acoustic Corp. v. Miller Construction 
Co., Inc. of Leesburg, 355 So. 2d 1258 
(Fla. 2d DCA 1978). In Southwest 
Florida, an unpaid material sup- 
plier to a subcontractor initiated 
suit against a performance, pay- 
ment, and guaranty bond furnished 
pursuant to a public works contract. 
Citing a number of fallacies exem- 
plifying the bond’s failure to com- 
ply with the requirements of F‘S. 
§255.05, including its lack of specific 
reference to §255.05, and the ab- 
sence of any notice requirement or 
time limitations for bringing an ac- 
tion on the bond, the Second District 
Court of Appeal reversed the trial 
court’s dismissal of the complaint, 
holding that the second amended 
complaint alleged sufficient ulti- 
mate facts to establish a claim un- 
der a common law bond." In so hold- 
ing, the court declared: 
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The primary purpose of [F.S. § 255.05] 
is to afford additional protection to per- 
sons who perform labor or furnish ma- 
terials to a public works project on which 
they cannot acquire a lien. But not ev- 
ery bond furnished incident to a public 
works project falls within the ambit of 
the statute. Rather, the courts recognize 
a distinction between a statutory bond 
issued in connection with such a project 
and a common law bond. A bond, even 
though furnished pursuant to a public 
works contract, will be construed as a 
common law bond if it is written on a 
more expanded basis than required by 
Section 255.05, Florida Statutes (1975). 
Moreover, ambiguities in the form of 
such a bond must be construed in favor 
of granting the broadest possible cover- 
age to those intended to be benefited by 
its protection.” 

The strict constructionist view did 
appear to loosen its reign over con- 
struction bonds with the First Dis- 
trict Court of Appeal’s ruling in 
State of Florida, Department of 
Transportation ex rel. Consolidated 
Pipe & Supply Company, Inc. v. 
Houdaille Industries, Inc. ,372 So. 2d 
1177 (Fla. lst DCA 1979). In 
Houdaille, the court held that the 
failure of a performance bond to in- 
clude specific reference to the notice 
provisions and time limitations of 
F.\S. §255.05(2) did not recast a 
statutory bond into the common law 
arena. The court distinguished the 
facts in Houdaille from those in 
United Bonding and Southwest 
Florida, noting that the perfor- 
mance bonds in both of the later 
cases failed to refer to §255.05, 
failed to include time limitations for 
bringing suit on the bond, and 
granted broader coverage than that 
required under §255.05." The bond 
in Houdaille, however, specifically 
cited §255.05 and did not expand the 
principal’s obligation to laborers 
and suppliers beyond that which is 
required under §255.05.'* Notwith- 
standing, the Houdaille court may 
have reached a different conclusion 
had this case come before it subse- 
quent to the 1980 amendments to 
F.S. §255.05. Included in said 
amendments was the aforemen- 
tioned subsection (6), which re- 
quires that all bonds executed pur- 
suant to §255.05 include reference 
to the notice and time limitation 
provisions of §255.05(2).' 

In Motor City Electric Co. v. The 
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Ohio Casualty Insurance Co., 374 So. 
2d 1068 (Fla. 3d DCA 1979), a ma- 
terial supplier to a subcontractor 
asserted a claim against a bond fur- 
nished in accordance with a public 
works project. The bond in question 
did contain language incorporating 
F.S. §§255.05 and 713.23, and as 
such, the trial court dismissed the 
complaint for failure to initiate the 
action within the one-year statute 
of limitations provided for in those 
statutes. The Third District Court 
of Appeal reversed, noting that 
§255.05 only applies to those per- 
sons in direct privity with the des- 
ignated public authorities; it does 
not apply to those instances where 
the principal on the bond is not in 
privity with the owner but rather 
was required to secure the bond as 
a condition of its subcontract. The 
court held that the bond in question 
was a common law bond, permitting 
the material supplier to seek recov- 
ery as a third-party beneficiary.'® “A 
third party may recover on a surety 
bond under appropriate circum- 
stances where that bond is intended 
for his benefit as well as for the ben- 
efit of the formal parties thereto.””” 
In other words, subcontractor and 
lower tier payment bonds furnished 
pursuant to a public works contract 
are, due to a lack of privity, inher- 
ently common law bonds, not sub- 
ject to the notice provisions and time 
limitations of F.S. §255.05. 

As the statutory scheme for con- 
struction bonds issued for public 
works continued to develop through 
various amendments to F‘S. §255.05, 
aforementioned subsection (4), 
cloaked in its potent, almost threat- 
ening verbiage,'* seemingly lost 
some of its virility following the 
Fifth District Court of Appeal’s hold- 
ing in Martin Paving Company v. 
United Pacific Insurance Company, 
646 So. 2d 268 (Fla. 5th DCA 1994). 
In Martin Paving, a sub-subcontrac- 
tor brought an action against the 
surety for the general contractor 
under a public construction pay- 
ment bond. The bond, however, had 
not been recorded in the public 
records of the county where the im- 
provement was located, a require- 
ment under F.S. §255.05(1).'° In re- 


versing summary judgment granted 
in favor of United Pacific, the court 
stated that subparagraph (4) of 
§255.05 is expressly limited to 
“bonds furnished for public work 
contracts described in subsection 
(1).” The court held that “unless sub- 
section (1) is complied with, subsec- 
tion (4) does not operate to require 
the claimant’s compliance with sub- 
section (2).”° The court went on to 
declare: 

The same result is reached by applica- 
tion of common sense. Here Martin 
claims to have followed the statutory 
path to discover the bond in order to 
comply with the requirements for per- 
fecting a claim. Because of the failure of 
others, Martin did not find the bond in 
time to timely assert its claim. The cur- 
rent statutory scheme plainly does not 
contemplate that the principal and 
surety can defeat a payment bond claim 
by avoiding detection. The amended 
statutory procedure is simple enough for 
the surety and principal to follow in or- 
der to insure the coveted protections of 
subsection (2) of 255.05. If they cannot 
follow the procedure, they cannot expect 
the claimant to do so either. In such a 


case, the claim is governed by the terms 
of the bond.”! 


Notwithstanding its ruling in 
Martin Paving, the Fifth District 
Court of Appeal regressed from its 
strict constructionist view of 
§255.05 in Florida Crushed Stone 
Company v. American Home Assur- 
ance Company, 815 So. 2d 715 (Fla. 
5th DCA 2002). The court professed 
that its statement in Martin Paving, 
that “unless subsection (1) is com- 
plied with, subsection (4) does not 
operate to require the claimant’s 
compliance with subsection (2),” 
does not mean “that in all cases in 
which the bond fails to provide all 
statutorily required information 
that the provisions of subsection (2) 
automatically become inappli- 
cable.”’ With knowing recognition 
of the surety’s failure to include 
within its bond certain provisions 
required by subsections (1) and (6) 
of FS. §255.05, the court affirmed 
final judgment in favor of the surety, 
reasoning that the claimant’s fail- 
ure to comply with the requirements 
of §255.05(2) was not a result of the 
surety’s prior noncompliance. 

In American Home Assurance Co. 
v. APAC-Florida, Inc., 834 So. 2d 369 
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(Fla. 2d DCA 2003), the Second Dis- 
trict Court of Appeal certified that 
its decision conflicts with that of the 
Fifth District in Florida Crushed 
Stone. The Second District reaf- 
firmed its position in American 
Home Assurance Co. v. Plaza Mate- 
rials Corp., 826 So. 2d 358 (Fla. 2d 
DCA 2002), by holding that “a surety 
may not invoke the notice require- 
ments and the shorter statute of 
limitations provided in section 
255.05(2), Florida Statutes (1995), 
if it agrees to be surety on a bond 
that fails to comply with the man- 
datory notice provisions in 
§255.05(6).”*> The court went on to 
express its concern: “We do not be- 
lieve that the surety should be en- 
titled to force claimants to partici- 
pate in a jury trial on the issue of 
whether the omission in the bond 
misled them when the surety could 
have avoided the entire issue by re- 
quiring a bond in compliance with 
the notice provisions.””* 

The Second District’s concern is 
one that should be embraced by ev- 
ery contracting member of the con- 
struction industry. Each of the cases 
referenced above might never had 
reached the courthouse steps had it 
not been for ambiguous drafting. 
Recall, ambiguities will be con- 
strued in favor of granting the 
broadest possible coverage to those 
intended to be benefited by its pro- 
tection. A minor error in drafting 
could lead to a major transition in 
form: statutory bond to common law 
bond; one-year statute of limitations 
to five-year statute of limitations. 
The maxim “time equals money” has 
forced its way into every facet of the 
business world, and the construction 
industry is certainly no different. 
Take the time to read applicable 
Florida Statutes and draft docu- 
ments accordingly; the money you 
save is your own. 0 


1 When the contract is for $100,000 or 
less, no payment and performance bond 
is required. In addition, note that Fa. 
Stat. §713.23 governs any form of bond 
(as opposed to a bond exclusively asso- 
ciated with public entities) given by a 
contractor for the improvement of real 
property, conditioned to pay for labor, 
services, and material used for said im- 
provement. 
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2 Fia. Stat. §255.05 (2) provides in per- 
tinent part: “A claimant, except a laborer, 
who is not in privity with the contractor 
shall, before commencing or not later 
than 45 days after commencing to fur- 
nish labor, materials, or supplies for the 
prosecution of the work, furnish the con- 
tractor with a notice that he or she in- 
tends to look to the bond for protection. 
A claimant who is not in privity with 
the contractor and who has not received 
payment for his or her labor, materials, 
or supplies shall deliver to the contrac- 
tor and to the surety written notice of 
the performance of the labor or delivery 
of the materials or supplies and of the 
nonpayment. The notice of nonpayment 
may be served at any time during the 
progress of the work or thereafter but 
not before 45 days after the first furnish- 
ing of labor, services, or materials, and 
not later than 90 days after the final fur- 
nishing of the labor, services, or materi- 
als by the claimant or, with respect to 
rental equipment, not later than 90 days 
after the date that the rental equipment 
was last on the job site available for use. 
No action for the labor, materials, or 
supplies may be instituted against the 
contractor or the surety unless both no- 
tices have been given .... An action, 
except for an action exclusively for re- 
covery of retainage, must be instituted 
against the contractor or the surety on 
the payment bond or the payment pro- 
visions of a combined payment and per- 
formance bond within 1 year after the 
performance of the labor or completion 
of delivery of the materials or supplies . 
... The time periods for service of a no- 
tice of nonpayment or for bringing an 
action against a contractor or a surety 
shall be measured from the last day of 
furnishing labor, services, or materials 
by the claimant... .” 

3 See Martin Paving Co. v. United Pa- 
cific Insurance Co., 646 So. 2d 268, 271 
(Fla. 5th D.C.A. 1994). 

4 See Florida Keys Community College 
v. Insurance Company of North America, 
456 So. 2d 1250, 1252 (Fla. 3d D.C.A. 
1984) (citing State ex rel. Consolidated 
Pipe & Supply Co. v. Houdaille Indus- 
tries, Inc., 372 So. 2d 1177 (Fla. 1st 
D.C.A. 1979)). 

5 Id. at 1251 (citing United Bonding 
Insurance Co. v. City of Holly Hill, 249 
So. 2d 720 (Fla. 1st D.C.A. 1971)). 

® United Bonding, 249 So. 2d 720. 

* The court’s reference is to the five- 
year statute of limitations provided un- 
der Stat. §95.11 (2)(b). Such stat- 
ute provides a five-year limitations 
period for “[a] legal or equitable action 
on a contract, obligation, or liability 
founded on a written instrument, except 
for an action to enforce a claim against 
a payment bond, which shall be gov- 
erned by the applicable provisions of ss. 
255.05(2)(a)2 and 713.23(1)(e).” 

8 United Bonding, 249 So. 2d at 724— 
25 (citing New Amsterdam Casualty 
Company v. Addison, 169 So. 2d 877 (Fla. 
2d D.C.A. 1964); Griffin v. Speidel, 179 
So. 2d 569 (Fla. 1965)). 


® See generally 7 Fla. Jur. 2d Bonds 
§19. 

10 See Travelers Indemnity Co. v. Hous- 
ing Authority of the City of Miami, 256 
So. 2d 230, 234 (Fla. 3d D.C.A. 1972) 
(citing Phoenix Indemnity Co. v. Board 
of Public Instruction, 114 So. 2d 478 
(Fla. 1st D.C.A. 1959); Development 
Corp. of America v. United Bonding In- 
surance Co., 413 F.2d 823, 826 (S.D. Fla. 
5th Cir. 1969); and National Union Fire 
Insurance Co. of Pittsburg, Penn. v. 
Robuck, 203 So. 2d 204 (Fla. 1st D.C.A. 
1967)). 

1 Miller Construction, 355 So. 2d 1258. 

2 Td. at 1259 (citing United Bonding 
Insurance Co. v. City of Holly Hill, 249 
So. 2d 720 (Fla. 1st D.C.A. 1971)). 

13 _Houdaille Industries, 372 So. 2d 1177. 

15 See American Home Assurance Co. 
v. Plaza Materials Corp. , 826 So. 2d 358 
(Fla. 2d D.C.A. 2002) (concluding that 
a surety that issues a bond that does 
not contain notice of the restrictions of 
§255.05(2), as required by §255.05(6), 
is not entitled to enforce those restric- 
tions, i.e., the violation of subsection (6) 
transforms the statutory bond into a 
common law bond, or at least renders 
the restrictions of subsection (2) unen- 
forceable). 

16 Motor City Electric, 374 So. 2d 1068. 

7 Td. at 1070 (citing National Union 
Fire Insurance Co. v. Westinghouse Elec- 
tric Supply Co., 206 So. 2d 60, 61 (Fla. 
3d D.C.A. 1968)). 

18 Stat. §255.05(4) reads: “The 
payment provisions of all bonds fur- 
nished for public work contracts de- 
scribed in subsection (1) shall, regard- 
less of form, be construed and deemed 
statutory bond provisions, subject to all 
requirements of subsection (2).” 

19 This requirement has been inter- 
preted to mean that a payment bond 
on a public construction contract must 
be recorded in the “official records” of 
the county where the improvement is 
located as maintained by the clerk of 
the court. See WPC, Inc. v. Hartford Ac- 
cident & Indemnity Co., 698 So. 2d 
1324, 1326 (Fla. 1st D.C.A. 1997) (cit- 
ing Strat. §28.222 (1995)). 

20 Martin Paving, 646 So. 2d at 271. 

22 Florida Crushed Stone, 815 So. 2d at 
747. 

23 American Home v. APAC, 834 So. 2d 
at 370 (citing American Home Assur- 
ance Co. v. Plaza Materials Corp., 826 
So. 2d 358 (Fla. 2d D.C.A. 2002)). 


Brian Scott Dranoff is an associ- 
ate with The Barthet Firm in Miami, 
practicing primarily in the areas of com- 
mercial and construction litigation. 

This column is submitted on behalf of 
the Real Property, Probate and Trust Law 
Section, Laird A. Lile, chair, and William P. 
Sklar and Richard R. Gans, editors. 
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Section 412(i) Defined Benefit Plans: 
Simplicity, Safety, and Power 


n the months since the Enron 
debacle! came to light, many 
people have questioned the 
potential dangers of 401(k) 
and other forms of defined contri- 
bution plans and the merits of a 
guaranteed retirement income 
stream found in defined benefit 
(DB) pension plans. Although 
lacking the “sexiness” of the po- 
tential stock market home run, 
DB plans remove the gamble in 
favor of a retirement income 
stream for life. DB plan benefits 
are legally enforceable under 
ERISA. Benefits are even guaran- 
teed up to about $42,000 annu- 
ally by the Pension Benefit Guar- 
anty Corporation (PBGC). Since 
1971, there has been an astound- 
ing reduction in the numbers of 
DB plans, with expense of opera- 
tion and complexity being the 
commonly given reasons. 

In the last several years, plan- 
ners have rediscovered the utility 
of DB plans, especially §412(i). 
Section 412(i) of the Internal Rev- 
enue Code (“Code”) provides an 
exemption from certain funding 
requirements if a qualified plan 
satisfies the requirements of that 
subsection. Those requirements 
and other issues involving 412(i) 
plans are discussed in the follow- 
ing questions, answers, and tables. 
Lawyers and their clients should 
know their options in this environ- 
ment of fewer and fewer income 
tax advantages. 


Q: What is a 412(i) plan? 
A 412(i) plan is a defined ben- 


by John J. Koresko V 


Section 412(i) plans 
are simplified 
defined benefit 
pension plans 
that provide the 
largest deductions, 
easy operation, 
and guarantees of 
benefits not available 
in other plans. 


efit plan whose funding (annual 
contribution) is calculated under 
the rules of Code §412(i). It is also 
referred to as a fully insured plan. 
Perhaps the least technical way to 
describe a 412(i) is private social 
security, guaranteed by both the 
government and an insurance 
company. 


Q: Why should an employer seek 
to qualify a plan under §412(i)? 

If a plan qualifies under Code 
§412(i), it is exempt from the other 
funding requirements of Code 
§412, including: a) the minimum 
funding standard account; b) the 
full funding limitation; c) quar- 
terly contributions; d) actuarial 


assumptions imposed by the IRS; 
and e) the Schedule B enrolled 
actuary’s certification otherwise 
required with the Form 5500 for 
the plan. 


Q: What is the difference between 
a 412(i) plan and any other defined 
benefit plan, and how does the dif- 
ference affect contributions? 

Only the funding assumptions 
are different. A 412(i) plan must 
meet all requirements of the Code 
relating to eligibility, participa- 
tion, coverage, distributions, 
maximum benefit, and so on. In 
a traditional defined benefit plan, 
an enrolled actuary certifies rea- 
sonable actuarial interest as- 
sumptions and completes a 
Schedule B for filing with Form 
5500. Under a 412(i) plan an en- 
rolled actuary is not necessary, 
because the plan’s assumptions 
are based on the guarantees of 
the insurance contracts. Typi- 
cally, the contract guarantees are 
much lower than the interest as- 
sumptions used under a tradi- 
tional defined benefit plan. This 
results in higher contributions 
(deductions) under a 412(i) plan 
as compared to all other retire- 
ment plans. 

Just like traditional pension 
plans, an employer may exceed 
the $41,000 contribution limita- 
tions of defined contribution 
plans. Table 1 below illustrates 
the large deduction possibilities 
for an employer who desires a 
pension payment of $165,000 per 
year: 
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Table 1. Section 412(i) Plans—Maximum Contribution At Various Ages are designed to meet the require- 


ments of Code §412(i) must be used 


é Plan with Insurance versus Annuity Only Plan for funding a 412(i) plan. That con- 
Owner Salary Annuity Life Ins. Total Annuity (Total) clusion is not supported by the stat- 

Age Contribution Contribution Contribution ute or regulations. Reg. §1.412(i)- 

45 200,000 67,008 58,430 125,438 87,645 contracts 

50 200,000 100,928 82,236 183,164 124,854 which do not initially qualify may 

55 «200,000 173,084 133,226 «306,310 199,838 be modified by an extra-contractual 

60 200,000 190,956 141,980 332,936 _—«-212,968 agreement between the plan and the 

insurance company. Most insurance 


Q: What requirements must the plan 
meet to qualify under Code §412(i)? 

Generally, the requirements for 
qualification of a plan as a 412(i) 
plan are as follows: 

1) The plan must be funded ex- 
clusively with insurance contracts, 
defined by the regulations as annu- 
ity contracts or a combination of in- 
surance policies and annuity con- 
tracts; 

2) The contracts must provide for 
level annual premium payments to 
begin when the individual becomes 
a plan participant and extending 
not later than the retirement date 
under the plan; 

3) The plan’s benefits at normal 
retirement age must be guaranteed 
by the insurance carrier who issues 
the contracts to the extent premi- 
ums have been paid; 

4) Premiums payable for the plan 
year and all prior plan years under 
such contracts must have been paid; 

5) No rights under the contracts 
may be subject to a security inter- 
est during the plan year; and 


is not generally suitable for self- 
employed individuals unless the in- 
dividual has experienced stable past 
earnings and expects future earn- 
ings to be similarly sufficient to fund 
the plan in the future. On the other 
hand, a sole proprietor or sole share- 
holder with no employees cannot 
find a more efficient retirement and 
financial planning arrangement. 
Tax deductible life insurance is al- 
ways better than paying premiums 
with after-tax money. Proprietors 
and small businesspersons (includ- 
ing lawyers) are in most need for a 
stable retirement arrangement. 
Table 2 below illustrates one sce- 
nario with a benefit equal to 100 
percent of salary. 


Q: Can any insurance company 
handle a plan intended to qualify 
under §412(i)? 

It was previously promoted 
among certain companies that an 
insurance carrier whose products 


companies, however, cannot do this 
nor illustrate advanced techniques 
like cross-testing. Such design usu- 
ally requires the assistance of a spe- 
cialist. 


Q: Can variable insurance and an- 
nuity products be used to fund a 
412 (i) plan? 

Yes. A business process has been 
invented whereby guarantees can 
be affixed to variable insurance or 
annuity arrangements so as to make 
them eligible for use in 412(i) plans. 
A patent for the process, called 
VARIABLE 412(i) ™, is expected to 
issue this year retroactive to 2001. 

No provision of the Internal Rev- 
enue Code, regulations, or any pub- 
lished ruling prohibits the use of 
any particular insurance product in 
a qualified plan. Any such attempt 
would be legally unenforceable. Re- 
markably, IRS classified variable 
insurance as whole life insurance in 
Private Letter Ruling 9014068 
(January 11, 1990), reasoning that 


6) No policy loans may be out- Table 2. Standard Defined Benefit Pian—Maximum Contribution 


standing at any time during the Name Age| Salary | Cash | Lifeins.| Total | Pct. of | Death 
: plan year. Contrib.| Contrib. Total | Benefit 1 
oa Q: In addition to annuities, can life Owner 55 200,000 140,648 0 140,648 94.70 0 
. insurance be used as a plan fund- Employee1 25 25,000 1,365 0 4,a00 0.92 0 
3 ing vehicle? Employee2 30 30,000 2,387 0 2,387 1.61 0 
Yes. In fact, very large amounts Employee3 35 35,000 4,123 0 4123 2.78 0 
are possible in some situations TOTAL | 148,523| 


where there is a need for death ben- | 
efit protection. In certain situations, Section 412(i) Plan - Maximum Contribution and Insurance 

joint life policies may be used. Name Age| Salary | Annuity Lifelns.| Total | Pct.of | Death 
Contrib. Contrib. Total Benefit 


Q: Can a self-employed individual 


( Owner 55 200,000 177,794 133,226 311,020 89.23 1,907,781 

or partnership establish a 412(i) Employee1 25 25,000 4,709 3,460 8169 234 124,271 
c plang Employee2 30 30,000 6,874 5,095 11,969 343 156,599 
se _Yes. Individuals and small enti- Employee3 35 35,000 9,950 7,437 17,387 4.99 194,816 
Be ties must, however, be careful if they 


TOTAL 348,545 
Increased Deduction for Owner Benefits—412(i) | 200,022 


have income that fluctuates signifi- 
cantly from year to year. The plan 
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so long as the policy could be illus- 
trated and operated with a level 
death benefit, it bore more resem- 
blance to permanent insurance than 
to term insurance even if its cash 
surrender value was ultimately de- 
termined by market performance. 
[Variable insurance looks a lot like 
the old retirement income contracts 
to which the IRS never objected.] 
The insurance community has been 
slow to adopt this new approach, in 
part, because of refusal to pay roy- 
alties, gimmicks described below, 
and the greater profitability of stan- 
dard whole-life contracts they are 
using to fund 412(i) plans. 


Q: If there is no insurance need, 
should a 412(i) plan be funded with 
insurance? 

An unbiased lawyer would often 
say, “No.” The National Underwriter 
recently reported on the cash-on- 
cash rates of return for 15 major 
carriers who sell traditional whole- 
life policies. During a 10-year period 
ending in 2003, cash-on-cash re- 
turns were very disappointing, to 
say the least. Over 20 years, such 
insurance accumulates cash at an 
average rate of return of 4.4 percent. 
Consequently, clients in the 10- to 
15-year funding category should 
have a discernible insurance need, 
or the ability to increase overall in- 
vestment performance of policies, or 
a large disdain for taxes. Otherwise, 
it would appear most wise to use an 
annuity-only design. [VARIABLE 
412(i) ™ makes such concerns irrel- 
evant because the ultimate rate of 
return over 10 years for variable 
contracts has historically been 
higher, even with recessions. ] 

The more appropriate question, 
however, is whether there is ever not 
an insurance need. After all, if the 
client dies with money in a retire- 
ment plan, it will be subject to in- 
come and estate taxation of 70 per- 
cent to 80 percent depending on the 
decedent’s state of residence. If for 
no other reason, life insurance of 
some type should be considered to 
prevent severe erosion of the plan’s 
payment at death to the 
participant’s beneficiaries. The life 
insurance to protect benefits would 


be, after all, tax deductible. 


Q: What funding assumptions are 
used under a 412(i) plan? 

Since the plan benefits must be 
guaranteed at normal retirement 
age by annuity contracts with or 
without insurance policies, the plan 
assumptions must be based on the 
guaranteed values in the contracts. 
This means the plan must fund for 
benefits based on the guaranteed 
annuity conversion factors in the 
contracts and must assume the pre- 
retirement interest assumption 
guaranteed in the annuity contract. 

The guaranteed annuity conver- 
sion factor will be up to 40 percent 
higher than normal post-retirement 
assumptions, and the guaranteed 
interest accumulation rate in the 
contract might be half the normal 
preretirement interest assumption 
(e.g., two percent to three percent). 
Stated another way, an annuity of 
$165,000 per year may be projected 
to cost $2.4 million at normal retire- 


ment age, and this amount is the 
target for the plan. If, however, the 
actual conversion rate on the date 
of retirement requires less money 
[because the insurance company 
has a cheaper annuity than the one 
guaranteed], the plan will experi- 
ence a gain. This combination of 
guaranteed assumptions usually 
creates higher deductible contribu- 
tions for the plan, and future excess 
money for other uses, like post-re- 
tirement medical benefits under 
§414(h). 

In contrast, a typical defined ben- 
efit plan will be shooting for a maxi- 
mum accumulation of $1.7 million 
{known as the GATT limit] to ren- 
der a $165,000 per year retirement 
benefit. The lowest permitted actu- 
arial assumption is approximately 
five percent, and it most likely will 
increase as interest rates rise. This 
will decrease allowable deductible 
contributions. As the reader can see, 
the client and the plan are at the 
mercy of the economy and IRS in a 
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typical defined benefit plan. 


Q: Will the plan benefit be greater 
if the annuity is currently paying 
interest in excess of the guaran- 
teed rate? 

Yes, if the plan benefit has not 
been calculated on the basis of the 
maximum benefit. The plan is cred- 
ited with the full current rate of in- 
terest. Any interest in excess of the 
guaranteed rate is used to reduce 
the next year’s plan contribution. 
However, as discussed above, if 
there is a more favorable annuity 
purchase rate than the one assumed 
for the plan, the plan’s actual ben- 
efit will be greater. Therefore, one 
might fund for a benefit of $120,000 
per year and find that a better an- 
nuity purchase rate yields $165,000 
per year from the fund. The IRS has 
ruled this does not violate the “defi- 
nitely determinable benefit” rule. 


Q: Can a participant in a 412(i) plan 
borrow under the plan? 

No. Loans are not allowed under 
the 412(i) plan rules. 


Q: Can an existing defined benefit 
plan become a 412(i) plan? 

Yes. It is possible, in many situa- 
tions, to convert a defined benefit plan 
to one that qualifies under 412(i) 
funding rules. Section 412(i) treat- 
ment can often ameliorate the prob- 
lems of overfunding in other plans. 


Q: Must the plan cover employees, 
other than owners? 

In most cases, yes. If employees 
are eligible under the regular retire- 
ment plan rules, they must be cov- 
ered in a 412(i) plan. Section 
401(a)(26) mandates that a defined 
benefit plan, 412(i) or not, cover the 
lesser 50 employees or 40 percent of 
eligible employees. If there are 10 
employees, at least four have to be in 
the defined benefit plan. Another test 
requires that the participation of non- 
highly-compensated employees 
(“NHCE”) be at least 70 percent of the 
participation percentage of highly 
compensated employees. If 60 percent 
of HCEs benefit, then at least 42 per- 
cent of NHCEs must benefit. 

This latter rule creates opportu- 


nities if there is great disparity in 
ages among owners. Assume we 
have two owners, one age 55 and the 
other age 45. They employ 10 other 
people. If the younger HCE waives 
participation, the minimum cover- 
age of the others is 35 percent [50% 
x 70] or four persons. Such persons 
can, in most small companies, be 
reasonably classified to distinguish 
them from another class of employ- 
ees. Covering five employees satis- 
fies the §401(a)(26) requirement of 
40 percent participation. 


Q: How does the Retirement Pro- 
tection Act (RPA) of 1994 (a provi- 
sion within the GATT legislation) 
affect 412(i) defined benefit pians? 

RPA 794 affects the maximum 
lump sum that may be paid from a 
defined benefit plan (including a 
412(i) plan) at retirement or termi- 
nation of employment. GATT limits 
the maximum lump sum payable by 
GATT-specified interest rate and 
mortality. 

In most cases, this will reduce the 
maximum lump sum amount that can 
be paid from the defined benefit plan. 
To avoid accumulating excess assets, 
the benefits to be funded should be 
reduced. Although this decreases the 
deduction compared to pre-GATT pro- 
visions, the deduction is still signifi- 
cantly higher in 412(i) plans than 
could be generated in any other quali- 
fied plan type. This provision affects 
only those benefits at or close to the 
Section 415 dollar limit (currently 
$165,000 annually) and only if taken 
as a lump sum. 


Q: Should a defined benefit plan 
consider terminating if the plan has 
reached the full funding limit as a 
result of current assets being well 
in excess of the present value of 
benefits? 

If excess assets revert to the em- 
ployer upon termination, the plan 
could face tax penalties of as much 
as 50 percent of those excess assets. 
In addition, the reversion of assets 
is taxable to the employer. 26 USC 
§4980. On the other hand, if excess 
assets are transferred to a “quali- 
fied replacement plan,” the first 25 
percent is not subject to excise tax, 
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and the remainder is subject to a 
reduced tax of 20 percent. A portion 
of excess assets may be transferred 
to a §401(h) account for post-retire- 
ment medical benefits. 

Before terminating, a plan should 
explore the possibility of converting 
to a 412(i) plan, since this conver- 
sion may eliminate the excess asset 
situation and may even restore the 
availability of deductible contribu- 
tions for the plan. To avoid possible 
loss of tax deduction, it is advised 
that the plan stay in existence for 
at least three years beyond the con- 
version. The GATT limitation com- 
pels an advisor to stay abreast of 
plan balances and to accordingly 
adjust funding strategies. 


Q: Can 412(i) design help an over- 
funded standard defined benefit 
plan? 

Some plans may be _ too 
overfunded for a 412(i) plan to be a 
solution to their problems. Since the 
appeal of the 412(i) plan will depend 
upon the amount of assets in the 
plan in relation to the current ac- 
crued benefits, each circumstance 
would need to be analyzed to explore 
whether 412(i) plan design is viable. 

The requirement that all assets 
of a 412(i) plan be with an insurance 
company may not be appealing to 
some employers. The absence of a loan 
provision in a 412(i) plan may be an- 
other factor weighing against adop- 
tion of this type of plan, although 
loans are generally limited only to the 
lesser of $50,000 or one-half an ac- 
crued benefit. However, shifting in- 
vestment risk to an insurance com- 
pany would tend to reduce the risk of 
fiduciary liability under ERISA. 


Q: Is a 412(i) plan less appealing 
to a larger firm? 

Sometimes. By design, a 412(i) 
plan generates a large contribution 
for plan participants. The concept 
may become less appealing as the 
number of plan participants in- 
creases because of insurance ex- 
pense. The classic 412(i) prospect 
typically had eight or fewer employ- 
ees in the plan. However, these de- 
sign limitations can be overcome 
using VARIABLE 412(i)™, by using 
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annuities more prevalently than life 
insurance, or by using cross-testing 
or floor-offset arrangements to re- 
duce the amount of contributions for 
lower-compensated employees. 


Q: What is cross-testing? 

Cross-testing is a method of de- 
termining nondiscrimination by ref- 
erence to an assumed contribution 
and growth of a defined contribution 
account, and then comparing a pro- 
jected annuity benefit generated by 
the assumed growth against the ben- 
efit promised to other employees by a 
412(i) plan. Cross-testing can be a 
relatively complex calculation, as de- 
scribed in Treasury Regulations un- 
der §401(a)(4). In the alternative, an 
employer desiring a most efficient 
412(i) plan can make a “gateway” con- 
tribution of seven and a half percent 
of compensation for employees who 
participate in a defined contribution 
plan. The benefits of using cross-test- 
ing can be dramatic. For example in 
some situations, the share allocated 
to highly compensated employees can 
increase from 70 percent to over 90 
percent. 


Q: Can a 412(i) plan be funded en- 
tirely with a life insurance contract? 

Not the way some insurance com- 
panies have been promoting it. This 
was a problem IRS characterized as 
an “abuse,” and has now been ad- 
dressed by Proposed Regulations 
(REG-126967-03), two Revenue Rul- 
ings, (Rev. Rul. 2004-20, 2004-10 IRB 
546 and Rev. Rul. 2004-21, 2004-10 
IRB 544), and a Revenue Procedure 
(Rev. Proc. 2004-16, 2004-10 IRB 559) 
issued on February 13, 2004.” 

Years ago, many insurers offered 
retirement income contracts that 
could be used to satisfy 412(i) fund- 
ing requirements.’ These contracts 
guaranteed both premiums and 
cash values that would be sufficient 
to accumulate to the guaranteed 
amount needed to convert to the 
guaranteed income benefit. These 
retirement income contracts prom- 
ised face amounts of 100 times the 
monthly pension benefit, and both 
high guaranteed premiums and 
high guaranteed cash values that 
would equal all cash value within 


the five to seven years prior to nor- 
mal retirement age. In essence, 
these contracts looked like annuities 
with term insurance attached. Old 
Revenue Rulings from the IRS ap- 
pear to have approved funding ex- 
clusively with such contracts. At no 
time has the IRS approved 100 per- 
cent funding with traditional per- 
manent insurance, since insurance 
is an “incidental benefit.” The inci- 
dental benefit rule has never been 
interpreted to allow more than 50 
percent funding for whole-life insur- 
ance. Rev. Rul. 74-307, 1974-2 C.B. 
126. For over 30 years, the IRS 
opined that a plan funded only with 
life insurance policies is not a retire- 
ment plan and will be disqualified. 
Rev. Rul. 81-162, 1981-1 CB 169; 
Rev. Rul. 54-67, 1954-1 C.B. 149. 
In recent years, some insurance 
salespersons [turned pension con- 
sultants] distorted the old rulings 
on retirement income contracts to 
the point of absurdity. They recom- 
mended using “specially designed” 
very high-premium, very-very low- 
cash value life insurance contracts 
that required extraordinarily high 
face amounts to accumulate to the 
guaranteed values needed. These 
contracts were sold with the prom- 
ise of extraction at the artificially 
depressed cash values, resulting in 
an alleged current deduction and 
virtually no tax upon extraction. The 
concept never worked from a purely 
analytical tax perspective. Nobody in 
his right mind would spend a mil- 
lion dollars on a policy and then sell 
it for 20 percent of its value, know- 
ing that value would mysteriously 
“spring” into it after it came out of 
the plan. The new proposed regula- 
tions confirm that the extraction 
value must be something closer to 
actual accumulated premiums less 
reasonable mortality charges.’ 
These new distorted contracts, in 
all cases except owner-only plans,° 
also implicate ERISA issues deal- 
ing with suitability, fiduciary duty, 
and best interest of plan partici- 
pants. In addition, contributions for 
insurance face amounts in excess of 
the incidental benefit amounts are 
not currently deductible.’ The new 
guidance restates this rule. Many 


people are going to be shocked to find 
up to 80 percent of their “contribu- 
tions” held not deductible and pos- 
sible disqualification of their plans. 


Q: Can | adopt a 412(i) plan if | have 
a profit-sharing or 401(k) plan? 
Yes. After December 31, 1999, the 
“dual plan limitation”’ no longer 
applies. Thus, someone who previ- 
ously contributed to a profit-shar- 
ing plan can opt out of that plan in 
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favor of accumulation of more 
money in a 412(i) arrangement. This 
is a great way to substantially in- 
crease assets for retirement. Contri- 
butions to a 412(i) plan when one is 
older can result in an additional 
$1.7 million of retirement money on 
top of an existing plan balance. 


Q: Can a 412(i) plan function as an 
asset protection vehicle? 

Yes, especially if the plan covers 
employees or other favorable state 
law applies. The Supreme Court has 
made clear on several occasions that 
ERISA-qualified plans are exempt 
from creditor claims in bankruptcy. 
Patterson v. Shumate, 504 U.S. 753 
(1992). The term ERISA-qualified 
plan was first thought to mean a 
plan that is subject to ERISA and is 
qualified under §401(a) of the Inter- 
nal Revenue Code. Both ERISA 
§206(d)(1) and IRC §401(a)(13) re- 
quire that a pension plan must pro- 
vide that benefits under the plan 
may not be assigned or alienated. 
The Seventh and Fifth Circuits, in 
the cases In re Baker, 768 F.2d 191 
(7th Cir. 1985), and Jn re Sewell, 180 
F.3d 707 (5th Cir. 1999), however, 
have read “ERISA-qualified” a little 
differently than first thought. The 
Seventh Circuit in Baker found that 
a pension plan is not required to be 
tax-qualified under the IRC in or- 
der to be ERISA-qualified. The Fifth 
Circuit, in Sewell, agreed finding 
that whether a plan was tax-quali- 
fied was irrelevant in determining 
whether pension assets were pro- 
tected from the bankruptcy estate. 
The key for these courts was an en- 
forceable anti-alienation provision. 
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Section 403(b) annuity plans, 
most often seen in the nonprofit con- 
text and comprised of individual an- 
nuities, have been held not pro- 
tected unless plan assets are held 
in trust. In re Adams, 302 B.R. 535 
(6th Cir. BAP 2003). IRA and 
SIMPLE plan assets are, by defini- 
tion, not held in trust and numer- 
ous cases hold they are not protected 
under federal law because they are 
not covered by ERISA.® 

Since exemption from the bank- 
ruptcy estate under 11 USC §542 
applies to assets exempt under 
“non-applicable bankruptcy law,” 
state law exemption statutes or 
spendthrift trust laws can and of- 
ten do provide a haven for those re- 
tirement assets not covered by 
ERISA. For example, the 11th Cir- 
cuit found that if an IRA is protected 
from garnishment under state law, 
then it is exempt from the bank- 
ruptcy estate. In re Meehan, 102 F.3d 
1209 (11th Cir. 1997) (applying “im- 
portant congressional policy of pro- 
tecting pension benefits” articulated 
in Patterson v. Shumate). 

Numerous states, like Florida,° 
have enacted laws specifically pro- 
tecting IRAs and nonqualified pen- 
sion plans. For the 412(i) plan, 
Florida may provide another ha- 
ven for owner-employees not found 
in other states. Since the plan is 
funded by life insurance and an- 
nuity contracts, it would also ap- 
pear that even if the plan is not 
“ERISA qualified,” the contents 
would be exempt under F.S.A. 
§222.14, which protects “the cash 
surrender value of life insurance 
policies and annuity contracts 
from legal process.” In re Wilbur, 
206 B.R. 1002 (Bankr. M.D. Fla. 
1997). In light of the foregoing, a 
412(i) plan makes an excellent 
addition to an asset protection 
strategy without going to the 
trouble of setting up offshore 
trusts. 


Conclusion 

For those who plan estates as a 
primary or secondary practice area, 
the need for cash in the “golden 
years” should be obvious, and clients 
should be encouraged to take advan- 
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tage of retirement plans. Section 
412(i) plans help to satisfy current 
and future cash needs by accelerat- 
ing contributions, taking advantage 
of favorable tax rules, and provid- 
ing income when it is most needed. 
Guaranteed cash at retirement is 
not such a bad thing, especially 
when it can be free of creditors’ 
claims. O 


1 The ERISA issues involving Enron 
are chronicled in the amicus curiae brief 
filed by the U.S. Department of Labor 
(DOL) in Tittle v. Enron Corp., No. H- 
01-3913 (S.D. Tex.), and available elec- 
tronically at www.dol.gov/sol/images/ 
EnronBrief1.fnl.PDF. Tittle v. Enron was 
a class action filed on behalf of an esti- 
mated 24,000 current and former Enron 
employees. The case was settled in 2004. 

2 A substantial portion of this new 
guidance can be traced to an article pub- 
lished approximately 13 months previ- 
ously. Koresko, Section 412(i) Plans: 
Emerging Abuses Involving Depressed 
Cash Value Life Insurance, J. PENSION 
BeEneFiTs (Winter 2003). Another more 
recent article also explains the new IRS 
pronouncements: Simmons. and 
Leimberg, Prop. Regs. Address Abusive 
Transactions Involving Life Insurance In 
Qualified Plans, 31 Est. Plan. 163 (Apr. 
2004) (citing Koresko article). 

3 See, e.g., Rev. Rul. 73-56, 1973-1 C.B. 
196; Rev. Rul. 68-304, 1968-1 C.B. 179; 
Rev. Rul. 68-31, 1968-1 C.B. 151. 

* The Regulations will apply to distri- 
butions from retirement plans governed 
by §402(a), which generally provides 
that distributions from a trust described 
in both §§401(a) and 501(a) is taxable 
under §72 in the year of distribution. 
The Regulations will also govern trans- 
actions from “group term insurance 
plans” described in section 79 and non- 
plan distributions from an employer 
under §83. 

5 See Leckey v. Stefano, 263 F.3d 267 
(3d Cir. 2001) (plan with only owners and 
immediate family members not covered 
by ERISA); Cf. Raymond B. Yates M.D., 
PC. Profit Sharing Plan v Hendon, 541 
US __, 158 L. Ed. 2d 40, 124 S. Ct. 1330 
(2004) (ERISA protection rights for re- 
tirement plans with common law em- 
ployees and owner-employees). 

6 Rev. Rul. 55-748, 1955-2 C.B. 234 first 
stated this rule, and it finds confirma- 
tion in the new guidance. 

7 Section 415(e) was repealed, effective 
for years beginning on or after January 
1, 2000, by the Small Business Job Pro- 
tection Act of 1996. See also Notice 99- 
44, 1999-35 IRB 326. 

8 See, e.g., In re Weinhoeft, 275 F.3d 604 
(7th Cir. 2001). 

® 7.R.A. and Keogh accounts are ex- 
empt pursuant to Fa. Star. §222.201; 
see In re Suarez, 127 B.R. 73 (Bankr. S.D. 
Fla. 1991). 
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Subpoenas Duces Tecum vs. HIPAA: Which Wins? 


he struggle between 

HIPAA’s privacy rules 

and subpoenas for “pro- 

tected health informa- 
tion” (PHI) is an ongoing issue that 
needs to be resolved, and this ar- 
ticle is intended to assist in that 
resolution. In this writer’s opinion, 
the Rules of Civil Procedure trump 
the privacy regulations of HIPAA 
once litigation has been initiated. 
While this article will refer to the 
Florida Rules of Civil Procedure, it 
is anticipated that the basic sub- 
stance of these rules is universal 
enough to allow this information to 
be of use in multiple jurisdictions. 
Like Florida, most states have 
adopted some form of the Federal 
Rules of Civil Procedure. 


Historical Background and 
Technical Requirements of 
Subpoenas For PHI 

The filing of a civil lawsuit pro- 
vides the mechanism for the issu- 
ance of subpoenas for witnesses and 
subpoenas duces tecum for the pro- 
duction of documents. As the Rules 
of Civil Procedure became more 
streamlined, the mechanics of issu- 
ing subpoenas moved from judges 
and clerks of court to attorneys, who 
are officers of the court. Under Rule 
1.410, Florida Rules of Civil Proce- 
dure, the option exists for either an 
attorney of record or the clerk of 
court to issue a subpoena. Fla. R. 
Civ. P. 1.410(a) (2004). 

© Service of the Subpoena Duces 
Tecum 

Any person over the age of 18 who 
is anonparty may serve a subpoena 
including the attorney involved in 


by John D. Buchanan, Jr. 


A patient/plaintiff who 


places his or her medical 


condition at issue ina 


lawsuit knowingly enters 
the public domain when 


the lawsuit is filed and 
waives the privacy 
protections of HIPAA 
and the Florida 
Statutes with regard 
to relevant PHI. 


the case. Rule 1.410(c), Florida 
Rules of Civil Procedure. F.S. 
§48.021. 

Mailing to a nonparty does not 
constitute service of the subpoena 
duces tecum. 

A valid subpoena duces tecum 
must be served in the above man- 
ner. A lot of attorneys will mail or 
send by certified mail the subpoena 
duces tecum. Weighed against 
HIPAA regulations, that would sug- 
gest a valid service by applicable 
Rule of Civil Procedure. If the sub- 
poena duces tecum has been served 
by a person over the age of 18, the 
proof of such service must be filed 
with the court by an affidavit of the 
person serving the subpoena duces 
tecum. Now all requirements have 


been met for a valid service of a sub- 
poena duces tecum. 

For the production of documen- 
tary evidence, a subpoena may 
“command the person to whom it is 
directed to produce the books, pa- 
pers, documents or tangible things 
designated therein.” Fla. R. Civ. P. 
1.410(c). A subpoena duces tecum 
must specify with reasonable par- 
ticularity the documents sought to 
be produced. Vann v. State, 85 So. 
2d 133, 136 (Fla. 1956). This re- 
quirement is met where identifiable 
categories of documents are stated, 
even if the precise identity of the 
document is unknown. Id. 

© Motion to Quash 

The court, “upon motion made 
promptly and in any event at or be- 
fore the time specified in the sub- 
poena for compliance therewith, 
may ... quash or modify the sub- 
poena if it is unreasonable and op- 
pressive.” Fla. R. Civ. P. 1.410(c). 
While the facts must clearly show 
the unreasonableness or oppres- 
siveness of the subpoena, this de- 
termination is within the broad ju- 
dicial discretion of the trial judge 
and a trial court’s order will not be 
overturned absent a clear showing 
of abuse of that discretion. 
Matthews v. Cant, 427 So. 2d 369 
(Fla. 2d DCA 1983); Sunrise Shop- 
ping Center, Inc. v. Allied Stores 
Corp., 270 So. 2d 32 (Fla. 4th DCA 
1972). Another ground for quashing 
a subpoena may be that it is too 
indefinite to permit an appropriate 
response. See Vann, 85 So. 2d at 136. 
A court may also condition the ob- 
ligation to respond on the advance- 
ment of the costs of producing the 
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books, papers, documents, or tan- 
gible things sought. Fla. R. Civ. P. 
1.410(c). A party who successfully 
opposes a subpoena duces tecum may 
be awarded attorneys’ fees, but it 
should be noted that a nonparty wit- 
ness who successfully quashes a sub- 
poena duces tecum is not entitled to 
attorneys’ fees. Expeditions Unlim- 
ited, Inc. v. Rolly Marine Services, Inc., 
447 So. 2d 453 (Fla. 4th DCA 1984). 


The Purpose of HIPAA 

Why was HIPAA enacted? The 
preamble to the Health Insurance 
Portability and Accountability Act of 
1996, Pub. L. No. 104-191, states 
that HIPAA is an act “to improve 
portability and continuity of health 
insurance coverage in the group and 
individual markets, to combat 
waste, fraud, and abuse in health 
insurance and health care delivery, 
to promote the use of medical sav- 
ings accounts, to improve access to 
long-term care services and cover- 
age, to simplify the administration 
of health insurance, and for other 
purposes.” Health Insurance Port- 
ability and Accountability Act of 
1996, Pub. L. No. 104-191, 110 Stat. 
1936. 

The issue of privacy was given 
special attention in the Administra- 
tive Simplification Regulations at 
45 C.F.R. §§160, 164. The purpose 
of the privacy regulations, promul- 
gated under Title II, Subtitle F, 
§§261-264 of HIPAA was threefold: 
first, to provide consumers of health 
care services with enhanced access 
to their information while control- 
ling access that resulted in misuse; 
second, to improve the quality of 
health care by increasing trust in 
the health care system; and third, 
to create a nationwide framework 
for privacy protection consistent 
with efforts by states and other or- 
ganizations thereby resulting in in- 
creased efficiency. Standards for 
Privacy of Individually Identifiable 
Health Information, 65 Fed. Reg. 
82,461 (Dec. 28, 2000). Thus, the 
idea was to facilitate communica- 
tions between patient and medical 
practitioner by providing some as- 
surances that the patient’s medical 
information will not be freely dis- 


seminated. The rules in 45 C.F.R. 
§§160, 164 offer patients these as- 
surances by enacting privacy stan- 
dards that serve as the minimum 
permissible level of confidentiality. 
Because these standards represent 
a floor, states may enact privacy 
standards that are more stringent 
than found in the federal regula- 
tions. 


Florida’s Medical 
Information Statute 

Pursuant to FS. §456.057(5)(a), a 
patient’s medical records may not be 
furnished to, nor may the medical 
condition of a patient be discussed 
with, anyone other than the patient, 
the patient’s legal representative, or 
other health care practitioners who 
are involved in the care or treatment 
of the patient, absent written autho- 
rization from the patient. F.S. 
§456.057(5)(a) (2003). However, sev- 
eral exceptions to the “prior written 
authorization” requirement are pro- 
vided by §456.057(5)(a). The excep- 
tion most pertinent to this discus- 
sion allows disclosure without 
written authorization in any civil 
action, unless otherwise prohibited 
by law, “upon the issuance of a sub- 
poena from a court of competent ju- 
risdiction and proper notice to the 
patient or the patient’s legal repre- 
sentative by the party seeking such 
records.” §456.057(5)(a)(3). Sec- 
tion 456.057(6) reiterates the confi- 
dential nature of information dis- 
closed to health care practitioners 
by a patient during the course of 
care and treatment, and echoes the 
requirement that disclosure be ac- 
companied by written authorization 
or be compelled by subpoena. FS. 
§456.057(6). This subsection also 
carves out an exception to nondis- 
closure when the health care prac- 
titioner is, or reasonably expects to 
be, named as a defendant in a medi- 
cal negligence action or administra- 
tive proceeding. 

Thus, in a medical malpractice 
action, PHI may be obtained via 
three avenues: 

1) From the health care practitio- 
ner or provider who is or reasonably 
anticipates becoming a defendant, in 
which case any information it already 
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possesses is not clothed in the privi- 
lege of confidentiality; 

2) With the patient’s consent; and/or 

3) Pursuant to a subpoena that is 
issued and served after proper no- 
tice to the patient. Bradley v. 
Brotman, 836 So. 2d 1129 (Fla. 4th 
DCA 2003). 

Although the Bradley court did 
not address the construction of 
HIPAA restrictions with Florida 
statutory law, the recent case of 
Lemieux v. Tandem Healthcare of 
Florida, 862 So. 2d 745 (Fla. 2d DCA 
2004), did discuss the interplay of 
the HIPAA regulations, found at 45 
C.F.R. §§160.203 and 164.512, with 
F.S. §456.057(6). The facts in 
Lemieux arose before HIPAA be- 
came effective, but the court, in dic- 
tum, nonetheless addressed the is- 
sue of whether the federal 
regulations or the Florida Statutes 
should control the disclosure of PHI. 
The court concluded that while the 
Florida privacy provisions are pro- 
cedurally less stringent than HIPAA 
requirements, they are substan- 
tively more rigorous and should 
therefore control in the event of a 
perceived conflict: 


We note that the newly enacted privacy 
provisions of the Health Insurance Port- 
ability and Accountability Act of 1996 
(“HIPAA”), were not enforceable until 
April 14, 2003, almost two months after 
the trial court’s order in this case. More- 
over, the HIPAA provisions preempt only 
those state privacy or privilege provi- 
sions that are less stringent than the 
HIPAA ones. See 45 C.F.R. §160.203 
(2003). It appears that the HIPAA pro- 
cedural requirements for disclosure are 
more stringent than those in Florida. 
Compare §456.057(6), Fla. Stat. (2002) 
(allowing disclosure of protected health 
care information to those entities fall- 
ing within the statutory exceptions with 
no notice or opportunity to object), with 
45 C.FR. §164.512(e)(1)(iii) (2003) (al- 
lowing for disclosure of protected health 
information for litigation purposes only 
if the disclosing entity has provided writ- 
ten notice of its intent to disclose with 
sufficient time for the individual to ob- 
ject to the disclosure). However, the sub- 
stantive provisions of section 456.057(6) 
are more stringent than those of HIPAA. 
Compare §456.057(6) (prohibiting disclo- 
sure of protected health care informa- 
tion except to entities falling within the 
four statutory exceptions) with 45 C.F.R. 
§164.512(e)(1)(i) (allowing disclosure of 
protected health care information to any 
third party as long as “satisfactory as- 
surances” are provided). Because 


33 

we 
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Florida’s substantive law on this issue 
is more stringent than HIPAA, Florida 
law controls and the HIPAA provisions 
would not alter the outcome.! 


Lemieux, 862 So. 2d 745, 748 n.1; 
United States ex rel. Pogue v. Diabe- 
tes Treatment Centers of Am., 238 F. 
Supp. 2d 270 (D.D.C. 2002). 

Thus, a reading of the statutes 
and regulations, together with inter- 
preting case law, reveals that nei- 
ther the Florida nor HIPAA privacy 
law demands a patient’s consent prior 
to disclosure of PHI during litigation 
as long as the procedural require- 
ments of 45 C.F-R. §164.512 are met. 
Following the procedural safeguards 
will not only allow the party seeking 
the PHI to efficiently obtain the re- 
quested information, but also results 
in immunity from sanctions otherwise 
imposed for violating the confidenti- 
ality restrictions for the person pro- 
viding the PHI. 


Procedural Requirements for 
Subpoenas Duces Tecum 

Rule 1.410, Florida Rules of Civil 
Procedure governs the issuance and 
service of subpoenas and provides 
for the penalty of contempt of court 
for failure to obey a properly served 
subpoena. Subpoenas may be issued 
either by the clerk of court or by any 
attorney of record in an action and 
may be issued for testimony before 
the court; for the production of docu- 
mentary evidence; or for the taking 
of depositions, with or without the 
simultaneous production of desig- 
nated books, papers, documents, or 
tangible things. Fla. R. Civ. P. 
1.410(a), (b), (c), (e). The approved 
forms for subpoenas are found at 
Forms 1.910, 1.911, 1.912, 1.913, 
and 1.922, Florida Rules of Civil 
Procedure. 

There are several variations on a 
subpoena duces tecum. 

1) The person is commanded to 
appear at a location within the county 
and to bring the records which will 
be copied. Form 1.922(b), Florida 
Rules of Civil Procedure. 

2) The witness has the option to 
furnish records instead of attending 
the deposition. The subpoena is is- 
sued by the clerk of the court. Form 
1.922(a), Florida Rules of Civil Pro- 
cedure. 


3) The witness has the option to 
furnish records instead of attending 
the deposition. Issuance of subpoena 
is by the attorney of record. Form 
1.922(c), Florida Rules of Civil Pro- 
cedure. 

4) The witness must appear and 
produce the records. Subpoena is 
issued by the attorney of record. 
Form 1.922(d), Florida Rules of Civil 
Procedure. 


Florida’s Notice Meets HIPAA 
Requirements Rule 1.351 

Of particular importance to this 
discussion is the notice requirement. 
A party who seeks the production 
of documents or tangible things 
from a nonparty witness must give 
all other parties (attorneys) to the 
action prior notice and an opportu- 
nity to object before service of the 
subpoena duces tecum. Fla. R. Civ. 
P. 1.351 (2004). Rule 1.351 specifies 
the procedure, and Form 1.921 is to 
be used as the approved format for 
the advance notice of production. 
Under Rule 1.351, notice of intent 


to serve a subpoena must be given 
to other parties (attorneys) at least 
10 days before the subpoena is is- 
sued if service is by delivery, and 15 
days before the subpoena is issued 
if the service is by mail. The pro- 
posed subpoena must be attached to 
the notice and must specify the time, 
place, and method of production, the 
name and address of the person to 
whom the subpoena will be directed, 
and identification of the items to be 
produced. The proposed subpoena 
must also state that the person upon 
whom it is to be served will have the 
right to object to the production. 
Advance notice to other parties, 
generally through their counsel of 
record, allows a litigant whose PHI 
is sought to object to the production 
of the PHI. Notice to a party’s attor- 
ney constitutes notice to the party. 
If an objection is served within 10 
days, the requested documents may 
not be produced absent court order 
obtained pursuant to Rule 1.310. 
Fla. R. Civ. P. 1.351(b). However, if 
no objection is made by a party, the 
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subpoena may be issued by an at- 
torney of record, or by the clerk of 
court, upon certificate of counsel 
that no timely objection has been 
received. Fla. R. Civ. P. 1.351(c). This 
procedure provides the patient/liti- 
gant with the advance notice and an 
opportunity to object safeguards 
contemplated by both the Florida 
Statutes and HIPAA. In the absence 
of an objection, consent is presumed 
and need not be expressly provided. 
§456.057(5)(a\(3) and (6); Pri- 
vacy of Individually Identifiable 
Health Information, 45 C.F.R. 
§164.512(e)(1) (2003). 

The holder of the PHI may none- 
theless object to its production, out 
of concern for incurring liability or 
in the mistaken belief that disclo- 
sure is unlawful under HIPAA. Gen- 
erally, providing the nonparty with 
a letter by the attorney who issues 
the subpoena to the nonparty with 
a copy of Rule 1.351 that the sub- 
poena has been issued in compliance 
with Rule 1.351 reveals the notice 
was served on all parties and that 
no objections were made prior to the 
issuance of the subpoena will suf- 
fice to allay the nonparty’s concern. 
The nonparty still may object to the 
production of the medical records. 
The requesting party may then 
move to compel the production, and 
nonparties should be aware that if 
they unreasonably fail to comply 
with the subpoena, they may be held 
in contempt of court. Attorneys’ fees 
can be awarded for noncompliance. 
Fla. R. Civ. P. 1.310. 


Sanctions 

The person holding protected 
health information must realize 
that a failure to comply with a sub- 
poena duces tecum results in sanc- 
tions against that person. The claim 
that HIPAA preempts a valid sub- 
poena duces tecum is invalid. Any 
subpoena validly issued by infer- 
ence is an order of a court, though 
not signed by a judge or a clerk of 
the court. The person holding pro- 
tected health information should 
comply with the subpoena duces 
tecum as that person could have 
sanctions issued against him or her, 
including the payment of reasonable 
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attorneys’ fees to all parties. In ad- 
dition, the sanctions are immediate 
rather than HIPAA sanctions in 
that the individual may be com- 
pelled to appear before a court in a 
reasonably short time, which would 
probably require the hiring of an 
attorney to explain why a subpoena 
duces tecum was not honored. These 
are usually orders to show cause 
why a person should not be held in 
contempt. The subpoena which pro- 
vides notice has the following warn- 
ing: “If you fail (1) to appear, (2) fur- 
nish records (3) object, you may be 
in contempt of court.” 


Protective Orders and 
“Business Associate” 
Agreements 

Outside of the litigation context, 
HIPAA imposes stringent restric- 
tions on the dissemination of PHI to 
a health care provider’s “business 
associates.” A “business associate” of 
one who holds PHI is, generally, any 
person or entity who performs a re- 
quested service for the practitioner 
that involves the use or disclosure of 
PHI which is not merely incidental. 
General Administrative Require- 
ments, 45 C.F.R. §160.103 (2003). For 
example, a billing or collection ser- 
vice or a health care provider which 
must have the PHI in order to per- 
form the contracted services would 
be considered a business associate. 
Id. In such situations, the holder of 
the PHI is required to enter into a 
“business associate contract” with 
the outside party in order to safe- 
guard against the improper disclo- 
sure of the PHI to which it has ac- 
cess. 45 C.E-R. §164.502(e). The terms 
of this written agreement are gov- 
erned by 45 C.F.R. §164.504(e). 
Among the assurance required in the 
agreement is the following: 
At termination of the contract, if fea- 
sible, return or destroy all protected 
health information received from, or cre- 
ated or received by the business associ- 
ate on behalf of, the covered entity that 
the business associate still maintains in 
any form and retain no copies of such 
information or, if such return or destruc- 
tion is not feasible, extend the protections 
of the contract to the information and limit 
further uses and disclosures to those pur- 


poses that make the return or destruc- 
tion of the information infeasible. 


45 C.F.R. 164.504(e)(2)(ii)(D. 

Unfortunately, some courts, in- 
tending to secure the safeguards for 
PHI required by HIPAA, have begun 
to impose similar restrictions in 
both general circuitwide orders and 
ad hoc protective orders. In particu- 
lar, the author is familiar with pro- 
tective orders requiring a party who 
obtains PHI that is not filed with 
the court to ensure that the PHI is 
returned to the provider or de- 
stroyed at the conclusion of the liti- 
gation, and that all PHI filed with 
the court be placed under seal. 
While a standard protective order 
specifying that disclosure of the PHI 
for any purpose other than the pend- 
ing litigation would certainly be 
appropriate, the additional restric- 
tions are impractical and likely vio- 
late Florida law. 

Two common examples of routine 
litigation practices demonstrate the 
absurdity of requiring counsel of 
record to guarantee the destruction 
or return of all PHI not filed with the 
court. First, a party often retains 
more than one expert witness to re- 
view a case. If the expert’s review is 
dependent upon analysis of a 
patient’s medical records, that PHI 
must obviously be provided to the 
witness. The party may thereafter 
decide to use the witness as an ex- 
pert, or all of the materials which 
were provided to the expert may not 
be admitted as evidence with the 
court. While the attorney can cer- 
tainly condition retention of the ex- 
pert on the latter’s assurance that he 
or she will not improperly disclose 
the PHI and will destroy the infor- 
mation at the conclusion of the case, 
the attorney cannot be a guarantor 
for another’s actions. Second, a depo- 
sition taken by an attorney in a mul- 
tiparty medical negligence action 
generally includes PHI documents 
attached as exhibits. When the depo- 
sition is transcribed, all other attor- 
neys of record will receive copies of 
the deposition together with its ex- 
hibits. Again, the attorney has no 
control over the manner in which the 
PHI is handled by the court reporter 
who transcribes the deposition or the 
other attorneys and/or their clients 
who received copies of the deposition. 
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Suppose that an irate codefendant 
leaks information to a newspaper 
reporter, who then writes an article 
about the lawsuit detailing the pa- 
tient/plaintiff’s past medical history. 
Would the opposing attorney be in 
contempt of court for the disclosure 
of this information, even though he 
or she had no control over its dis- 
semination? 


Public Domain 

The traditional concept in Ameri- 
can justice is that trials and judi- 
cial proceedings are open to the pub- 
lic unless there is a special need that 
either of the court proceedings be 
closed. There must be a very com- 
pelling reason for the closing of 
court proceedings or the exclusion 
of the public from a trial. 

The requirement that all PHI 
filed with the court be placed under 
seal is similarly impractical and 
probably unlawful. By both tradi- 
tion and constitutional mandate, 
trials and judicial proceedings in 
this country are open to the public 
unless there is a very compelling 
reason for the proceedings to be 
closed. Similarly, evidence filed with 
courts and testimony given therein 
is part of the public record and may 
not be sealed except in extraordi- 
nary circumstances. See, e.g., Fla. 
Const. Art. I, §§23 and 24, provid- 
ing that a Florida citizen’s right of 
privacy should not be construed to 
limit the public’s right of access to 
public records and meetings as pro- 
vided by law, and that every person 
has the right to inspect any public 
record “made or received in connec- 
tion with the official business of any 
public body”; the language specifi- 
cally includes the judicial branch of 
government. 

Fla. Const. §23, Right of Privacy, 
states: “This section shall not be con- 
strued to limit the public’s right of 
access to public records and meetings 
as provided by law.” Under §24, “Ev- 
ery person has a right to inspect or 
copy any public record made or re- 
ceived in connection with the official 
business of any public body, officer or 
employee of the state acting on their 
behalf.” 

The sealing of all PHI filed with 
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the court would place an impossible 
burden on the court system and 
would hamstring the presentation 
of evidence to a jury through expert 
and other witnesses, would poten- 
tially prevent news coverage of a 
trial, would hamper the ability of a 
clerk of court to prepare a record for 
appeal, and would create other dif- 
ficulties limited only by one’s expe- 
rience and imagination. 

A patient/plaintiff who places his 
or her medical condition at issue in 
a lawsuit knowingly enters the pub- 
lic domain when the lawsuit is filed 
and waives the privacy protections 
of HIPAA and the Florida Statutes 
with regard to relevant PHI. Once 
the procedural safeguards of HIPAA 
and the Florida Statutes are met 
through the proper advance notice 
and issuance of a subpoena for the 
PHI, the patient’s consent is deemed 
to have been given or waived. Nei- 
ther the holder of the PHI that is to 
be produced nor the court should be 
allowed to impose business associ- 
ate restrictions on the receiving 
party as such are neither likely law- 
ful nor practical in the litigation con- 
text. Following the Florida Rules of 
Civil Procedure should therefore 
facilitate a party’s efficient access to 
relevant PHI, without encountering 
additional HIPAA roadblocks. 

It would appear that a qualified 
protective order would fly in the face 
of the Constitution of the State of 
Florida when a lawsuit has been 
filed. 

In this author’s opinion, business 
associate’s agreements are not 
needed when a lawsuit has been 
filed. The proceedings are in the 
public domain. The right to privacy 
no longer exists because of the 
American concept that trials are 
open to the public. 


How a Person is to 
Determine to Obey a 
Subpoena Duces Tecum 

The crux of this argument is that 
the rule uses the term “may.” 45 
C.F.R. §164.512(e). “May” is an op- 
tional term. The inference is that the 
disclosure may be made. Rule 45 
C.F.R. 164.512(e) provides “a covered 
entity may disclose protected health 


information in the course of any ju- 
dicial or administrative proceeding.” 
Does the subpoena duces tecum is- 
sued by an attorney meet the re- 
quirement of a judicial proceeding? 
The answer is “yes” because the ac- 
tion taken is part of a judicial pro- 
ceeding. A complaint has been filed 
that is a judicial proceeding. 

Permitted disclosures under 45 
C.F.R. §164.512(e) are in response 
to a subpoena, a discovery request 
or lawful process that is not accom- 
panied by an order of a court or ad- 
ministrative tribunal if reasonable 
efforts have been made by such 
party to ensure that the individual 
who is the subject of the protected 
health information has been given 
notice. Obviously, if the individual 
who is a party to a lawsuit the no- 
tice requirement has been met, un- 
der Rule 1.351, protected health in- 
formation must be delivered in 
response to the subpoena duces 
tecum. 


Subpoena Duces 
Tecum of Nonparty for Trial 
There is no requirement under 45 
C.F.R. §164.512(e) to go to the sec- 
ond prong if the person is a party 
unless the attorney is issuing the 
subpoena for trial. This changes the 
equation since neither the party nor 
the nonparty will have notice of the 
issuance of a subpoena duces tecum. 
However, at the pretrial conference, 
witnesses will be listed. Thus, the 
custodian of the PHI under sub- 
poena for trial will be listed and that 
is notice to the party. The careful 
attorney, when issuing the subpoena 
for trial, will include a witness list 
to demonstrate to the nonparty 
holding PHI that notice was given, 
as well as a copy of the pretrial or- 
der when the subpoena is served on 
the nonparty. 


The Public Domain 
Theory in Practice 

The plaintiff’s lawsuit for medi- 
cal malpractice or any lawsuit that 
involves the issue of the health of 
a party to a lawsuit are perfect ex- 
amples that there is no protected 
health information that cannot be- 
come public. A lawsuit involving a 
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party’s health status or a medical 
malpractice case usually involves 
the plaintiff’s claim against a doc- 
tor or a hospital. The complaint is 
filed in circuit court. That filing of 
the case is a public record and can- 
not be destroyed. It is open to the 
public. The defendant may seek 
past medical history of the plain- 
tiff. The defendant will also want 
such medical records to be reviewed 
by experts, and will also want cur- 
rent medical records to be reviewed 
by experts. 

The point is that once a lawsuit 
is filed, protected health informa- 
tion is part of the public domain. 
In this author’s opinion, it is no 
longer subject to HIPAA that re- 
quires a business associate agree- 
ment or a circuitwide blanket “pro- 
tective order” to be imposed upon 
counsel. 

The idiocy of having counsel or 
trustee for protected health infor- 
mation in a lawsuit that is in the 
public domain becomes ridiculous. 
Would counsel, after the case is over, 
go to the clerk of the court and say, 
“I want to remove portions of the 
deposition and I will be responsible 
for this protected health informa- 
tion and I will destroy it.”? Does that 
mean an appellate court is now pro- 
hibited from writing in its opinion 
reference to portions of the medical 
record because of a blanket protec- 
tive order? O 


' The court miscited the “satisfactory 
assurances” provision of the regulations. 
Instead of 45 C.F.R. §164.512(e)(1)(i), the 
correct cite is 45 C.F.R. §164.512(e)(1)(ii). 


John D. Buchanan, dJr., is the se- 
nior shareholder in the firm of Henry, 
Buchanan, Hudson, Suber & Carter, PA. 
He concentrates in all facets of the health 
care field, including medical malprac- 
tice defense, medical staff problems, and 
issues involving professional review or- 
ganizations, physician disciplinary ac- 
tions, hospital contracting, and admin- 
istrative law of the health care industry. 
Mr. Buchanan is a graduate of the Uni- 
versity of Virginia and Washington & Lee 
University School of Law. 

This column is submitted on behalf 
of the Health Law Section, Chet Barclay, 
chair. 
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for in-force Structured Settlements. Fast & simple. 
Nationwide Funding Group, LLC; 
www.nfgcash.com; (800) 355-0649; 

(561) 714-0660; Jeff A., CPA, CCFC. 


REAL ESTATE NOTES 


@ _s~Private party has cash for seller financed real 
estate mortgages, business notes, and other 
promissory paper. Please call (904) 298-3959 or 
visit my Web site: 
www.cash4cashflows.com/edgargutierrez. 


‘STOCKBROKER FRAUD 


MISMANAGEMENT 


@ Call us to talk over remedies available to 
your clients who have securities account losses. 
Referral or co-counsel; expert witness affiliations. 
David McGee and Peter J. Mougey, Beggs & 
Lane, Pensacola, (850) 432-2451. 


STOCKBROKER MISCONDUCT 


@ Darren C. Blum, Esq., concentrates on 
recovering investors’ losses caused by stock and 
commodity broker misconduct. Mr. Blum has vast 
experience within the securities industry, as a 
former licensed broker; former associate of a 
large New York law firm that defended many 
brokers and brokerage firms; former intern for the 
NASD Arbitration Department; a published author 
and coauthor of securities arbitration articles; and 
an approved Arbitrator for the NASD and NFA. 
Referring attorneys are gladly paid in accordance 
with Florida Bar rules. Blum, Silver & Schwartz, 
LLP, 12540 W. Atlantic Bivd., Coral Springs, 
FL 33071; phone (954) 255-8181, fax (954) 255- 
8175, 1-877-STOCK-LAW. 


Tell them you saw 
it in the Lawyer 
Services pages of 
the 
JOURNAL. 


45 


1-800-733-5342 

| 
= 


Lawyer Services 


To advertise in the ASSET 


~section, call Bruce Searches 


Mellingerat “Hard to find” assets, 

(850) 561-5687 or Debtors located, Backgrounds 
e-mail PAL Investigations, Inc. 
elli a 800) 537-6900 
bmelling @flabar.org. ) Lic # P110350 


Se) Witness, Ltd? 


medical expert testimony in medical malpractice, personal injury & disability claims 


TRADEMARK 


& COPYRIGHT SEARCHES 


TRADEMARK-Supply word and/or 
design plus goods or services. 


SEARCH FEES: 
COMBINED SEARCH - $315 
(USS., State, Expanded Common Law and Internet) 
TRADEMARK OFFICE - $135 
STATE TRADEMARK - $140 
EXPANDED COMMON LAW - $165 
DESIGNS - $210 per International class 
COPYRIGHT - $180 
PATENT SEARCH - $450 (minimum) 


INTERNATIONAL SEARCHING 
DOCUMENT PREPARATION 
(for attomeys only - applications, Section 8 
& 15, Assignments, renewals.) 
RESEARCH- (SEC - 10K’s, ICC, FCC, 
COURT RECORDS, CONGRESS.) 
APPROVED- Our services meet 
standards set for us by a D.C. Court 
of Appeals Committee. 


Over 100 years total staff experience - not 
connected with the Federal Government. 


GOVERNMENT LIAISON SERVICES, INC. 
200 North Glebe Rd., Suite 321 
Arlington, VA 22203 
Phone: (703) 524-8200 
FAX: (703) 525-8451 
Major credit cards accepted. 


TOLL FREE: 1-800-642-6564 
WWW.TRADEMARKINFO.COM 
SINCE 1957 


Expert Witness Testimony 
For Insurance-Based Litigation 


INSURANCE METRICS CORP. 


Experienced in: 
Agent/Actuarial Malpractice, Surplus Lines 
Bad Faith, Coverage, Applications, Regulation 
Damages, Standards of Care, Reinsurance 
Liability, CGL, WC, Auto, HO, Disability 
Health, Life, Annuities, Ins. Agency Valuations 


Bill Hager, President cai 561-995-7429 


Forrner Insurance Commissioner 
Former NCCI, CEO Full background at: 


www.expertinsurancewitness.com 


If it's a question of 


Safety... 


The answer must be 
Engineering, Safety, and 


Security Experts Profess oO nal 


(All Disciplines) 


Professional Safety Incorporated 


1.800.562.7233 Located in the Palm Beach Area 
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Have you ever wished = you 
could sit down and talk in 
complete confidence with some- 
one about your law practice— 
someone whose drinking or drug 
problem may have been worse 
than yours; someone who can 
tell you what drinking/use of 
drugs did to his or her practice, 
family, and health? Or maybe 
just someone to listen with an 
understanding heart rather than 
with judgment and condemna- 
tion? 


Have you ever thought whata 
relief it would be, without any cost 
whatsoever, to be able to talk 
frankly with just such a person—a 
person who is solving problems 
just like yours and is living happily 
and usefully? 


Now you can. Call the Florida 
Lawyers Assistance, Inc., hotline 
at 800/282-8981. 
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Now I have a story to 
tell my grandchildren. 


A wish can teach a sick child 
that anything is possible. 


Even the future. 


MAKE (A-WiISH. 
To see how, call 
1-800-722-WISH or 


visit us at www.wish.org. 
Share the power of a wishe 


speech, 
language and hearing 
problems often 
Stand out in class. 


Students who seem withdrawn and 
uninterested in school may have 
problems learning caused by a 
communication disorder. Which is 
why it’s so important to identify 
communication problems early and 
get the needed support. When you do, 
many children can improve their 
learning and literacy skills and go on 
to succeed in school. 


AMERICAN 

SPEECH-LANGUAGE. 

HEARING 
ASSOCIATION: 


Computer Crime Investigations 

Search & Seizure (Evidence Gathering) 

Corporate Cases: 
Internet Abuse Cases 
E-Mail Abuse Cases 
Employee Termination 

Network Intrusion Detection 

Network Forensics 

Wireless Security 


http://www.knowledgecloud.com 


E-mail: info@knowledgecloud.com 
Fax: 1-866-804-0306 


KNOWLEDGECLOUD, LLC 


Working For Law Enforcement, Defense Attorneys and Corporate Entities 


Child Pornography 

Deleted File Recovery 

Hard Disk/Floppy Disk Recovery 
Litigation Support 

Password Recovery 

Keystroke Capture 

Accounting Fraud 

PDA Search & Seizure 


PHONE: (321) 266-7852 


Master House Studios 


- Forensic audio enhancement & restoration services 
for attorneys and law enforcement agencies. 


- Free estimate and audio analysis of your recordings. 
- Over 13 years of professional audio experience. 


2906 NW 108th Ave Miami, FL 33172 


Masterhse@aol.com 


305-629-8355 


About the Bar « CLE « Legal Links * 
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CRISP s ASSOCIATES, inc 


INVESTIGATIONS & LEGAL SUPPORT 


SERVICE IN: 


SAVANNAH, GA 
* SOUTHEAST GA 


=» BEAUFORT & JASPER 
COUNTY, SC 


912/898-9973 


ASSOCIATES, INC. 


Nationwide Public Records Research & 
Document Retrieval Services 


1181 CIRCLE 
Tampa, Florida 33602 


IRIS GRANT BUCHMAN 


Tex. (813) 226-8810 Fax (813) 226-8710 
E-malL: Igrantbu@aol.com 


Cost Effective, Expeditious Document Recovery Services 
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“at<*, March 2005 CLE Video Replays Fe 
FLORIDA 
BAR CLE 
Basic Federal Practice Advanced Evidence 
0210 0209 
Ft. Lauderdale, March 24 Tallahassee, March 24 
Marriott Marina #223 The Florida Bar Annex Room 114 #054 
Jacksonville, March 31 Ft. Myers, March 31 
Omni Hotel #154 Quality Inn Hotel #271 
Orlando, March 31 
Radisson Hotel Downtown #071 Condominium Law Seminar 
(#0207) 
Basic Personal Injury West Palm Beach, March 23 
(#0198) Palm Beach County Bar Association #232 
Pensacola, March 24 
Orlando, March 3 ; 
Hate! #071 Northwest Fla Legal Services #277 
* * * 
Tallahassee, March 3 
The Florida Bar Annex Room 114 #054 Probate Litigation 
West Palm Beach, March 09 0192 
Palm Beach County Bar Association #232 Miami, March 4 
Ft. Myers, March 10 Hyatt Regency Downtown #024 
Holiday Inn Riverwalk #170 + 
Pensacola, March 10 Provi and Defendi D 
Northwest Fla Legal Services #277 (#0197) 
Sarasota, March 10 Jacksonville, March 4 
Hyatt Hotel #042 Omni Hotel #154 
St. Petersburg, _March 11 Tallahassee, March 10 
Bar Association #263 The Florida..Bar Annex. Room 114 #054 
Miami, March 16 


Hyatt Regency Downtown #024 


West Palm Beach, March 16 
Palm Beach County Bar Association #232 


For registration information, see www.flabar.org or call CLE Registrations at 850/561-5831. On-site registration is 
by check only; however, please verify programming with CLE Registrations before making plans to attend. 


Blumberg Excelsior 25 Harvey E. Morse, P.A. 40 Marcia Lippincott 17 
Corporate Creations 5 IGB Associates 47 Master House Studios 47 
Crisp & Associates 47 Insurance Metrics 46 Med Witness 46 
East Bay Mortgage 37 Int’1 Genealogical 35 Noble Royalities 3 
Empire Corporate 7 Knowledge Cloud 47 PNC Financial 31 
Florida Lawyers Mutual Cover3 — Lawyers Direct 15 Professional AssetLocators 46 
Gilsbar 13. Levin, Papantonio 29 ~~ Professional Safety 46 
Government Liaison 46 LexisNexis Cover 2,27 Riel, Leopold 1 

West 11, Cover 4 


48 THE FLORIDA BAR JOURNAL/FEBRUARY 2005 


| 
‘ 
) 
i 
| 
} 


_ of criminal records on Westlaw. 


sex offender records, corrections rec aderal, 
st ue an 


